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Foreword

FOREWORD

The Oceans of Wealth? study released in 1989 stated, ‘Much of
Australia’s future is tied up with the sea’. This is as true today
as it was almost ten years ago. Australia’s exclusive economic zone
is one and a half times larger than its land mass. It holds immense
potential for economic and resource development. Of course,
issues of security and protection go hand in hand with this
potential. The oceans surrounding this island nation of ours hold
the key to our economic development and to our ongoing national
security. The scope of opportunities for wealth from the sea are
only partly known and have only been partly explored.

Already our marine industries generate billions of dollars annu-
ally and with ongoing scientific and technological advances the
potential for even greater revenue remains significant. With the
potential for development gradually being recognised, the need for
comprehensive planning in oceans management becomes even
more vital. As Oceans of Wealth? stated in 1989, ‘it will be by
good management alone that Australia will have oceans of wealth
in the future’.

We in Australia have not progressed much since then. I hope
that the Australian Government’s paper ‘Australia’s Oceans Policy’
will take us ahead. Cooperation between all Australian maritime
sector stakeholders will ensure we realise the potential of our
maritime environment without exploiting it beyond manageable
levels.

The United Nations declared 1998 ‘The International Year of the
Ocean’ in an attempt to promote understanding of and appreciation
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for the finite natural resource we take so much for granted. The UN’s
aim was to raise awareness of the oceans and coastal areas as
finite-sized economic assets. They want to obtain commitments from
governments to take action, provide adequate resources and give a
higher priority to the oceans while stressing the need for global
scientific cooperation that will enhance our understanding of the
maritime environment.

Books such as this one go some way towards fulfilling such
aims. However, we must ensure that we do not simply ‘preach to
the converted’ and that we get the message out into the wider
public forum. Certainly, I believe there is evidence of a growing
awareness and appreciation of the importance of the oceans to
the global economy.

In his recent Doherty Lecture, the United States Under-Secretary
for Oceans and Atmosphere, Doctor James Baker, emphasised the
growing importance of coastal zone management and expressed
optimism about the possibility of US accession to the Law of the Sea
Convention. Interestingly, Dr Baker made the point that the high
seas, with deep seabed oil, gas and mineral resources, fisheries, and
their role as a carbon sink, could become as important to national
economic interests as coastal waters. There are therefore definite
benefits associated with international cooperative ventures on
the high seas—an area in which Australia wants to be an active
participant.

However, despite such encouraging international signs, as a
resource the ocean is perhaps less well known than many of the
farthermost planets in our solar system. It is neither a limitless
nor unchanging resource and already the damage caused by reck-
less exploitation of this greatest of natural resources is beginning
to show. Pollution, depleting fish stocks, disappearing coastlines,
rising sea levels, increasing surface temperatures, more frequent
violent storms, and melting ice-caps all exist as symptoms of our
neglect of the oceans and all directly affect the wellbeing and
security of our island continent.

This litany of symptoms is clearly evident in the Asia–Pacific
region, once considered a pristine, unviolated part of the world.
The small island states of the Southwest Pacific have voiced their
concerns about the effects of global warming and what rising sea
levels will mean to their continued existence.

The recent deployment of Royal Australian Navy ships as far
south as McDonald and Heard Islands is indicative of the value
Australia places on endangered species such as the Patagonian
toothfish and highlights the need for vigilance in the protection
of the vast exclusive economic zones administered in our region.

Such examples point to the impact national and international
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maritime issues are likely to have in the next century. Australia
must appreciate that growing concerns in the Southwest Pacific
may impinge on the social stability of countries which see their
existence threatened. The social stability of nations in our region
will, in turn, directly affect Australia and efforts aimed at increas-
ing regional security.

Admiral Oxenbould, Deputy Chief of the Royal Australian
Navy, has written in this book that as technology advances and
nations become more interdependent, the maritime environment
is becoming increasingly important to the survival of many
nations. Within the region, intra-regional trade, fisheries, aquacul-
ture, offshore resource extraction, tourism and the environment
bring into focus the growing complexity of the interdependence
of the land and the sea.

The oceans and coastal zones are now being used more exten-
sively and intensively than at any other time in history. The growth
in maritime commerce demands the opening up of new shipping
routes and ports; recreation and resources development in coastal
areas increases at a considerable pace; and coastal communities
continue to grow or new ones are established.

This type of development is happening all around our region
and especially in Southeast Asia. As part of a region that includes
the busiest shipping lanes in the world, it is imperative that
Australia is intimately involved in efforts to increase regional
maritime cooperation on all levels of defence and industry, because
any disruption to the free flow of maritime trade will have a grave
impact on several countries, including Australia.

Admiral Chalmers, Chief of the Royal Australian Navy, recog-
nises the importance of establishing and maintaining contact and
dialogue with our near neighbours. Through reciprocal visits,
regional discussions and related work, aimed at establishing inter-
operability with regional forces, as well as through recognising
the mutual importance of responsible oceans governance, we will
ensure the economic and social wellbeing of the region well into
the next century.

This book will do much to further consideration of the impor-
tant issues of oceans governance and maritime strategy and as
such I commend it to all those with an interest in the oceans and
maritime strategy.

Rear Admiral J.R. Lord, RAN
Head, Joint Education and Training
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Introduction

Gerard Sutton
OCEANS GOVERNANCE AND MARITIME STRATEGY

INTRODUCTION

This book commemorates 1998 as the UN International Year of
the Ocean. The chapters contained herein recognise the strategic
and security significance of the oceans and seas of the Asia–Pacific
region. The book also recognises that the development of man-
agement regimes for the 70 per cent of the earth’s surface covered
by water remains a great challenge for the global community.
These management regimes will also reduce the risk of disputes
arising over different ocean uses or conflicting claims to maritime
jurisdiction.

The paradox with this challenge is that—despite the large
expanse of the world’s oceans—looking after the oceans was not
seen as a particularly demanding or complex task until the rela-
tively recent past. The concept of oceans governance (or oceans
management, as it is sometimes called—to remove any implication
that the seas can be governed by any particular country or
countries) has only emerged in the last two decades or so in
response to concerns over the health of the world’s oceans, the
risks of marine pollution and the threat of over-fishing. The new
interest in oceans management is also a reflection of the desire of
developing and emerging nations to have some say about, and
some control over, the oceans and their resources.

Throughout earlier centuries, the oceans were perceived to be
bountiful and limitless. The doctrine of the ‘freedom of the seas’
prevailed. There was enough for all and everyone could take what
they liked—or conversely dump whatever they liked in the seas. Ships
of the great imperial navies were free to sail where they liked through
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the waters of other countries unencumbered by any consideration of
restrictions on the rights of passage. The classical maritime strate-
gists, such as Mahan, Richmond and Corbett, were able to view the
ocean as a great international ‘common’, a highway of trade and
commerce, and the vital means by which the imperial powers were
able to exercise their strategic domination and extend their influence
around the world.

This situation has changed dramatically. The seas are no longer
free. We sometimes hear about ‘freedom for the seas’ rather than
‘freedom of the seas’. This distinction makes the subtle point that
our primary concern should be with the preservation of marine
biodiversity of the world’s oceans and the sustainable development
of marine resources rather than with any unilateral right to exploit
the oceans for our own purposes. The distinction also implies the
inevitability of new rules and principles governing uses of the
oceans by the global community.

Through a proliferation of international treaties dealing with
marine issues, particularly the preservation and protection of the
marine environment, there has been a great codification recently
of the rights and obligations of countries to use the oceans. The
result is an increasingly complex array of rules and guidelines
dealing with what countries can do in ocean areas, where they
can do it, how they exercise their rights and duties at sea, and
what the ships and fishing vessels flying their national flags can
and cannot do.

First and foremost with these international treaties, we have
the 1982 United Nations Convention on the Law of the Sea (or
LOSC or UNCLOS, as it is variously known). It codifies a
universal and balanced set of rights and responsibilities for the
users of the world’s oceans. It provides the foundation for sub-
sequent international treaties and ‘soft law’ instruments dealing
with the oceans and activities at sea.

Many of these treaties are mentioned in this book. However,
there is one point I would like to mention because of its relevance
to the contents of this book. This is the relatively low level of
ratification and compliance with some of these international
instruments in the Asia–Pacific region.

Perhaps, this is simply because these instruments do create
rules and obligations, and these may be contrary to notions of
independence and sovereignty strongly held by many regional
countries in the Asia–Pacific region. If this is the case, then I
would think that there must be significant implications for the
topic that is the second part of the title of this book—that of
maritime strategy.

The book’s themes of oceans governance and maritime strategy
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are very important both to Australia and our neighbours in the
Pacific and Indian Oceans. A glance at a map of the world centred
on the meridian of 180 degrees longitude—rather than the tradi-
tional map centred on the Greenwich meridian—shows the vast
extent of the Pacific, Indian and Southern Oceans. Most Asia–
Pacific nations have extensive maritime interests and are keenly
interested in notions of both oceans governance and maritime
strategy.

Concepts of maritime strategy are about the ability and policies
of a country to use the sea for its own economic, political,
strategic and military advantage. It is clear therefore that institu-
tions, legal regimes and arrangements for oceans governance
should have a vital input into maritime strategic thinking,
although perhaps some of the intellectual links and processes here
are not as well developed as they might be. Hopefully this is
an area where this book will make a major contribution to
understanding how the two concepts of oceans governance and
maritime strategy link together.

Despite recent developments with oceans governance, including
the introduction (but not necessarily implementation) of interna-
tional conventions, fundamental tensions remain between different
uses of the sea and the extent of the sovereignty or sovereign
rights an individual country can exercise at sea. Recent incidents,
including disputes over ownership of the Spratly and Senkaku
Islands in Asia, arrests by Royal Australian Navy vessels of illegal
fishing vessels off Heard Island, and the dispute between Australia
and Japan over southern bluefin tuna all demonstrate how prob-
lems over marine sovereignty and resources can arise.

This book is particularly timely for Australia given the release
in late 1998 by the Australian Government of an oceans policy
for Australia. These activities would seem to be well overdue.
Hopefully it will redress years of neglect by successive Australian
governments of the importance of a coordinated and consistent
approach to the management of our maritime interests and the
determination of relevant priorities. I am pleased to note that a
chapter on oceans policy is included in this book.

My predecessor as Vice-Chancellor at the University of
Wollongong, Professor Ken McKinnon, conducted two major
reviews for the Commonwealth Government related to the devel-
opment of national oceans policy. The first of these was completed
over ten years ago—in early 1989. It was called Oceans of Wealth?
and was a review of marine science and technology and the
support these disciplines provide for Australian industry.

Oceans of Wealth? was an extremely comprehensive review. It
provided an excellent catalogue of Australia’s interests in the
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adjacent oceans, concluding that enhanced performance by Aus-
tralia in looking after these interests in the future would depend
upon ‘national planning and appropriate organisational arrange-
ments’. Sadly, most of the recommendations in Oceans of Wealth?
fell on deaf ears and little action by government followed after
this review.

The second review by Professor McKinnon was the Review of
Marine Research Organisations completed in 1993. The aim of
this review was to look specifically at the institutional arrange-
ments for managing marine scientific research in Australia with
particular attention given to the facilitation of interdisciplinary
coordination. Of particular relevance to this book, the recommen-
dation was made in this review that there should be ‘an Oceans
Management Policy encompassing national priorities for marine
science and technology to achieve environmentally sustainable
development of marine resources and marine industries; and for
regular appraisal of needs in the maritime sector’.

A partial spin-off from these reviews by Professor McKinnon
was the establishment at the University of Wollongong in 1994 of
a Centre for Maritime Policy. However, I acknowledge here also
the magnificent assistance and support that has been received from
the Royal Australian Navy in establishing this centre and for its
activities.

In many ways the title of this book encapsulates the work of
the Centre for Maritime Policy. If I were to pick four words to
describe the interests of the centre then I could do no better than
to say it is about oceans governance and maritime strategy.

Hopefully Australia’s oceans policy will say something about
the development of skills and the national capacity for oceans
governance and the role of the university sector in developing
those skills. This role is not just in the marine sciences (although
comprehensive marine scientific knowledge is essential for oceans
governance—and particularly important for Australia in view of
the diversity of the marine environment of adjacent oceans), but
in other relevant disciplines as well.

The capacity to manage the oceans, both from a national and
international viewpoint, involves human resources and expertise
from a range of relevant disciplines (e.g. science, law, economics
and the social sciences), as well as the establishment of appropriate
institutional arrangements for coordination and policy formula-
tion. The involvement of the university sector in these activities
obviously extends to both teaching and research.

In addition to single-discipline programs, skills and expertise
for marine and maritime managers will be developed through
programs promoting the interdisciplinary approach to curricula.
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We have such a program at the University of Wollongong with
the Master of Arts (Maritime Policy) and have been encouraged
by the extent of interest in this program. Our involvement in the
marine and maritime field is also being furthered by the estab-
lishment of a new undergraduate program in Marine Science, and
an Institute of Estuarine and Catchment Studies which will be
located at our new Nowra campus.

Planning for the Nowra campus is well advanced and funding
for its construction has been provided by the Federal Government.
By its geographic proximity to naval establishments in the Nowra
area, we hope that there will be good opportunities for even closer
collaboration with the Royal Australian Navy, including in the
development of our mutual interest in oceans governance and
maritime strategy.

These are exciting times for people interested in the oceans. A
lot has changed in recent years, particularly in the development
of new regimes for oceans governance. Clearly, it would seem,
that there must be far-reaching implications of these regimes for
contemporary maritime strategists, and I can well see the fruitful
opportunities this book provides for discussion of the links be-
tween oceans governance and maritime strategy.
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1 The new ocean regime:
facilitating implementation,
compliance and evolution
Edward L. Miles

THE NEW OCEAN REGIME

Even before the end of the Third United Nations Conference on
the Law of the Sea (UNCLOS III) in 1982, work had begun in
dealing with issues of implementing the Law of the Sea Convention
(LOSC), including the questions of oceans governance, which are
implied by the Convention at global, regional (international), and
national levels. It began at the global and regional (international)
levels,1 with a considerable amount of attention focused initially
on issues related to fisheries because they remained among the
most contentious of oceans management issues,2 then shifting to
problems of institutional design at the national level, which
formed barriers to the development of integrated national oceans
policy.3 The latter is crucial if we are ever fully to realise the
potential created by the Convention. A recent series of papers for
the Southeast Asian Program in Ocean Law, Policy and Manage-
ment (SEAPOL) and the Law of the Sea Institute, have dealt at
the global level outlining the holes in the regime that should be
filled and the changes in management approaches, which appear
to be necessary.4 It comes now to the final stone in the edifice: a
comprehensive statement of how we can facilitate implementation
of and compliance with the Convention in an attempt to construct
a desirable future in the face of the disorderliness of state practice
and decentralised evolution.

There is a need to be proactive in attempting to shape a desired
future because the present Convention is the best balance the world
is likely to achieve between extending coastal state jurisdiction and
preserving the navigational and other rights of the international
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community. Failure of the present regime is most unlikely to be
followed by a rollback of coastal state jurisdiction. The most prob-
able outcome of such a development would mean even greater
extensions of coastal state sovereignty and jurisdiction and, therefore,
greater violent conflict over resources, territory, and navigational and
other rights. This is an outcome which all that use the ocean should
seek to avoid as much as possible.

Preservation of the new regime therefore is a matter of facili-
tating implementation and compliance, and directly helping to
shape its future evolution. The question then becomes how we
achieve this goal with a unique overarching framework regime of
truly planetary reach combined with a variety of nested sub-
regimes on particular topics/problems. To be sure, not all of the
topics/problems are equally important, and not all of the articles
in the Convention have the force of law. Therefore, let us amend
the basic question to ask: what is the minimal structure of the
regime to be preserved at all costs or how are we to avoid
unravelling of the basic design and the balancing of interests it
has provided?

Where are the major threats to the basic design to be found?
Items which constitute the core of such a list are, perhaps:

• the inherent dynamic of pressures to extend coastal, archipe-
lagic, or strait state jurisdiction over resources or the rights of
international navigation;

• boundary conflicts, especially where living or non-living
resources are involved;

• a variety of claims in excess of what is permitted within the
Convention, the most extreme of which are the Chinese claim
to all of the South China Sea and the Chilean concept of a
‘Presential Sea’;5

• issues of transboundary, ship-generated or land-based pollution
of the coastal ocean and high seas; and

• regional naval arms build-ups without confidence-building
measures and infrastructure in place.

Before considering these threats and how to solve them, this
chapter reviews the great deal of research on the issue of designing
international regimes which has blossomed since UNCLOS III
completed its work. What do we know now about designing
successful, i.e. effective, international regimes that we did not
know then? And how might this knowledge be brought to bear
on constructing the desired future?

Finally, this chapter attempts to state in succinct fashion rec-
ommendations for a proactive strategy of oceans governance for
the twenty-first century. The concept of oceans governance consists
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of three components distributed along four spatial scales. The
spatial scales are global, regional (international), national and
sub-national. The components are:

• Norms and rules which say not only what the standard of
permissible behaviour is but also state who may decide and
apply policy. Norms which allocate authority and jurisdiction
from the general to the specific. (Hence a focus on the Con-
vention itself.)

• Patterns of institutional arrangements at the international and
national levels and how national ocean policy is made (if,
indeed, it exists). If it does not exist, how might it be brought
about in the face of the inertia generated by sectorally based
policy and management infrastructures?

• Questions of the correctness/adequacy of substantive policies
relative to problems faced.

Strategies for constructive engagement must be designed for every
component at every spatial scale.

Evaluating the architecture of the new ocean regime as seen
from hindsight

Let us first dispose of the definitional question of what is a regime.
The consensus definition is unquestionably Krasner’s, i.e. ‘. . .
principles, norms, rules, and decision-making procedures around
which actor expectations converge in a given issue-area’.6 It is
proposed to amend this definition as agreed at a ‘Regimes Summit’
held at Dartmouth College in November 1991. The definition
adhered to was suggested by Michael Zürn and agreed by all
participants: ‘. . . [we] define international regimes as agreed upon
principles, norms, rules, and decision-making procedures which
govern issue-areas, as defined by participants, and which make
their expectations convergent’.7

This chapter will defer a discussion of the epistemological
issues which are raised by both definitions but simply note that
the major emphasis in the second definition is on explicit rules,
both substantive and procedural, which are:

• legally binding and written down;
• not legally binding but written; and
• orally invoked by participants with at least acquiescence by

the others, if not agreement.

Now the Law of the Sea Convention of 1982 is a unique
constitutive document, as far as regimes are concerned. It was
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self-consciously designed as both a comprehensive, framework
regime for the world ocean and a package deal. This was a novel
approach for the international community in which the regime
design is not piecemeal but holistic and interconnected. The sub-
regimes nested within the overarching regime both gain strength
from the overall framework and support that framework around
the components of the package.

The question must be asked, since this Convention is unique,
of why the participants of UNCLOS III chose to design a com-
prehensive, framework regime for the ocean into which are nested
a significant number of coordinated sub-regimes, viz. the territo-
rial sea, straits used for international navigation, archipelagic
states, the exclusive economic zone (EEZ), the continental shelf,
the high seas, islands, enclosed or semi-enclosed seas, rights of
access of landlocked and geographically disadvantaged states, the
international seabed area, protection and preservation of the
marine environment, the conduct of marine scientific research in
the EEZ and on the high seas, development and transfer of marine
technology and the settlement of disputes.

Five variables explain this outcome. These variables are:

• the agenda of the conference;
• the issue of extending coastal state control over living and

non-living resources;
• the issue of protecting the rights and duties of all states in waters

so enclosed but particularly in archipelagos and in straits used
for international navigation;

• the principle of international control over resources of the
seabed beyond national jurisdiction; and

• the emergence of the Coastal States Group, linked to the
partially overlapping territorialist states, archipelagic states,
and large margin groups, as the dominant super-coalition of
the conference.

The second, third and fourth variables are the core issues of the
package deal and they had to be systematically resolved once
the Group of 77 succeeded in opening up the entire corpus of the
Law of the Sea for reconsideration and progressive development.
The logic of the situation, triggered by the vast expansion of the
scope of the agenda, impelled UNCLOS III far beyond what the US
and USSR intended when they first raised the issue informally in
1966.8

The super trade-off of the conference lies in the tension be-
tween extending coastal state jurisdiction and protecting the
navigational interests of the international community. The balance
then, a delicate one, is built into the package deal and tied to the
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most far-reaching dispute settlement mechanisms ever agreed upon
internationally. This is the minimal structure which must be
preserved if the regime and the balance of interests encapsulated
within it are to be preserved.

The Convention proceeds by allocating jurisdiction and defin-
ing the scope of authority that different classes of states and
international organisations may claim. In certain cases, the Con-
vention also defines policy procedures and recommends types of
policies to be followed. In the case of the seabed beyond national
jurisdiction, the Convention prescribes who may make decisions,
on what basis, and how they may be made. But all of this came
in a serial fashion over a long period of time. The outlines of a
grand design were clear by 1974 but many of the details were not
filled in until 1976–80. The conference was a very large beast,
which was out of control on several occasions and largely an
exercise in dynamic ad-hocery.

Compared to the state of knowledge which exists in 1998
about the design and performance of international regimes, the
lack of knowledge, or even awareness of the question among
participants in 1971–73 is startling. The Preparatory Committee
for UNCLOS III largely proliferated the list of subjects and issues
between 1971 and 1973 and the Seabed Committee did not
conclude its preparatory work before the conference itself began.9

That performance seems almost haphazard compared to the pre-
cise instructions given to Working Group III of the Preparatory
Committee for the United Nations Conference on Environment
and Development (UNCED) in 1991.10

The instructions for the latter included an evaluation of the
effectiveness of a large number of treaties creating regimes of
widely differing scope on environmental problems. Six areas in
particular received detailed consideration in the form of explicit
questions for analysis. These included participation, monitoring
and reporting, information dissemination, operation and adjust-
ment, codification programming and the development of
international environmental law.

Therefore, one must ask what do we know now about
designing international regimes and how does the Law of the Sea
Convention stand up to scrutiny based on current knowledge?

What we know about designing international regimes

There is a quite remarkable consensus emerging among scholars
and practitioners on the issues of what is an effective international
regime and what it takes to design one. The preparatory process
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for UNCED, under the control of Peter Sand at the head of the
secretariat, displayed an extraordinarily intense awareness of the
need to decide on criteria for evaluation and to conduct a com-
parative evaluation of the performance of 100 global and regional
(international) environmental regimes.11 This chapter will sketch
the outline of this emerging consensus.

There are two works of reference, which speak to regimes in
general, rather than international regimes per se. Elinor Ostrom12

took as her point of departure small-scale regimes designed to
govern the use of common pool resources (CPR). Her generalised
findings would include that:

• Shared norms of behaviour are very important because they
affect discount rates, valuations placed by participants on
actions and strategies quite independently of consequences
which these actions may entail, the ways in which policy
alternatives are perceived and weighed, and levels of opportu-
nistic behaviour within the regime.

• The choice of strategies by individual players is affected by
some combination of expected benefits and costs, norms inter-
nal to the regime and discount rates.

• Therefore, organisational processes to increase collaboration
on coordinated strategies are sensitive to:

who the participants are;
changing positive and negative inducements which can be
brought to bear; and
the levels and types of information available.

• Major design problems in thinking of regimes as subsets of
social institutions include how to:

create regimes where they are needed but do not yet exist;
facilitate the participants making credible commitments;
facilitate mutual monitoring, i.e. transparency;
achieve graduated sanctions from within; and
design the most appropriate dispute settlement mechanisms.

Creating effective regimes must facilitate the development of a
sense of trust and community among the participants and it is
important to realise that credible commitments and monitoring
are two sides of the same coin: ‘[w]ithout monitoring there can
be no credible commitment’.13 Ostrom’s design principles are
displayed in Table 1.1.

Robert Putnam,14 concerned to determine the highly differen-
tiated performance of the North and the South, two internal
regions of Italy, in response to the identical strategy and policies
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of the central government, offers a powerful regime-based analysis.
Again, the focus is only on the generalised part of the analysis
and findings for our purposes.

One of Putnam’s central findings is that the Northern region’s
effective implementation of the central government’s policies is a
function of a strong sense of civic community which is nurtured
within a dense network of secondary, civic associations. This
dimension is absent in the Southern region.

Putnam also concludes that there is a strong connection be-
tween collective action and institutional success. Institutional
effectiveness is then a function of how two problems are resolved.
These problems are:

Table 1.1 Design principles illustrated by long-enduring CPR
institutions

1 Clearly defined boundaries
Individuals or households who have rights to withdraw resource units from
the CPR must be clearly defined, as must the boundaries of the CPR itself.

2 Congruence between appropriation and provision rules and local conditions
Appropriation rules restricting time, place, technology, and/or quantity of
resource units are related to local conditions and to provision rules
requiring labour, material, and/or money.

3 Collective-choice arrangements
Most individuals affected by the operational rules can participate in
modifying the operational rules.

4 Monitoring
Monitors, who actively audit CPR conditions and appropriator behaviour,
are accountable to the appropriators or are the appropriators.

5 Graduate sanctions
Appropriators who violate operational rules are likely to be assessed
graduated sanctions (depending on the seriousness and context of the
offence) by other appropriators, by officials accountable to these
appropriators, or by both.

6 Conflict-resolution mechanisms
Appropriators and their officials have rapid access to low-cost local
arenas to resolve conflicts among appropriators or between appropriators
and officials.

7 Minimal recognition of rights to organise
The rights of appropriators to devise their own institutions are not
challenged by external governmental authorities

8 Nested enterprises (for CPRs that are parts of larger systems)
Appropriation, provision, monitoring, enforcement, conflict resolution, and
governance activities are organised in multiple layers of nested enterprises.

Source: Elinor Ostrom, Governing the Commons: The Evolution of Institutions for
Collective Action, Cambridge University Press, Cambridge, 1990. p. 90.
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• creating credible sanctions against defection; and
• introducing a system for monitoring behaviour of participants

in relation to the central commitments; again this speaks to
creating transparency.

The alternative to relying on these ingredients is to rely on coercive
enforcement by participants or some form of impartial third party
enforcement. The former is too expensive and ‘. . . part of the
same dilemma that it seeks to solve . . .’ and the latter is not a
stable equilibrium.

Collective action problems are endemic at all levels of society.
Putnam reiterates that formal institutions (like regimes) are ca-
pable of surmounting collective action problems only if the level
of social capital and trust is high. Social capital and trust are
facilitated by dense networks of reciprocal engagement. They can
emerge either out of norms of reciprocity in the regime or via
networks of civic engagement.

Haas, Keohane and Levy,15 on the basis of a series of in-depth
case studies, conclude that three conditions are absolutely
necessary to facilitate effective performance in international envi-
ronmental regimes. Effective performance is measured by
behavioural change in the required direction such that the problem
would be worse in the absence of the regime. These three condi-
tions are to:

• increase governmental concerns to high levels;
• enhance the contractual environment; and
• build national capacity.

How this is to be done is shown in Table 1.2.
Note the correspondence with the findings in Table 1.2 of those

derived from Ostrom and Putnam. Creating opportunities to mag-
nify domestic public pressure begins developing a connection for
civic engagement. Enhancing the contractual environment by
reducing transaction costs and creating iterated decision processes
mirror some of Ostrom’s design principles. The emphasis on
monitoring (transparency) again is strong. But the emphasis on
building national capacity as a matter of priority is a new and
highly valuable addition.

Victor, Chayes and Skolnikoff16 speak to the core functions
which must be served by any international regime. These include:

• coordination of research and periodic assessments of the under-
lying scientific issues whenever the problems treated have
considerable, and often complex, scientific content;

• an on-going forum for negotiations for long-time scale issues;
• systematic collection, review and dissemination of data on
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issues covered within the regime (i.e. reporting on develop-
ments on a regular basis); and

• reporting, review, and assessment of national policies relevant
to the issue at hand.

There is additional work in the same vein which can be cited, but
the point has been made. From a somewhat different perspective,
current as yet unpublished work by Miles, Underdal, et al.17 adds
an important dimension to the findings reported above. Analysing
the performance of 15 essentially global and regional (interna-
tional) environmental regimes, these authors found that:

• Making a distinction in the types of problems lying at the heart
of international environmental regimes between those which
are benign (i.e. characterised by synergy or contingency rela-
tionships), and those which are malign (i.e. characterised by
externalities or competition), basic game power is the single
most important factor for effective performance on malign or
mixed problems. This means that the regime becomes the
mechanism whereby those states with the greatest operational
capabilities, influence and control on the problem at hand are

Table 1.2 Paths to effectiveness: how international
environmental institutions boost the three Cs

Role of institutions Representative institutional activities

Increase governmental
concern

Facilitate direct and indirect linkage issues.
Create, collect, and disseminate scientific
knowledge.
Create opportunities to magnify domestic public
pressure.

Enhance contractual
environment

Provide bargaining forums that:
reduce transaction costs, and
create an iterated decision-making process.

Conduct monitoring of:
environmental performance
national environmental performance, and
national environmental policies.

Increase national and international accountability.
Build national capacity Create inter-organisational networks with operational

organisations to transfer technical and management
expertise.
Transfer financial assistance.
Transfer policy-relevant information and expertise.
Boost bureaucratic power of domestic allies.

Source: Peter M. Haas, Robert O. Keohane, and Marc A. Levy, Institutions for the
Earth, MIT Press, Cambridge MA, 1993, p. 406.
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able to pool their resources to support and even drive the
effort. The crucial relevant question here, of course, is in whose
favour is power in the basic operational game skewed?

• Basic game power is especially important in coping with polit-
ically malign problems, but more so for effecting behavioural
change than achieving scientifically, and technically optimal
solutions.

• The presence of at least one of the following variables is a
necessary condition for effective performance: basic game
power, institutional response capacity, and entrepreneurial
leadership. The presence of all three amounts to establishing
necessary and sufficient conditions of effective performance.

• For benign and mixed problems, there can be effective perfor-
mance if the three central variables are present but not as
strong as they might be. But basic game power must be present
in relation to mixed as opposed to purely benign problems.

What lessons are drawn from this emerging consensus within
the research community to facilitate the design of effective inter-
national regimes? Perhaps:

• For a regime to be effective, it must meet the minimal condi-
tions of states which exercise basic game power in the external
world and offer them utilities which clearly surpass what each
may be able to attain on its own. At the same time, care must
be taken to build in incentives for other states to join and
participate as well.

• In the development of norms, rules and standards, especially
when dealing with nested or linked regimes, it is necessary to
pay attention to maintaining internal consistency of the regu-
latory fabric. Norm or rule-creation in both the central and
nested or linked regimes must be monitored to avoid unneces-
sary duplication and conflict. A coordinated approach by both
the relevant international secretariats and the nation-state
members of the regimes in question is required here.

• Implementation of regimes goes beyond the significant step of
domestic ratification of the constitutive document to include a
need for harmonising domestic regulations and operations with
the requirements of the convention. Systematic policy analysis
before the fact can significantly aid states in this effort.

• Where necessary, link policy formulation to comprehensive,
evolving scientific research. Design in a capacity to monitor
changes in relevant portions of the external environment as a
result of actions taken or not taken from some known baseline.
Such a monitoring capability must be maintained over the long
term and all relevant databases must be standardised.
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• Ensure that internal policy processes at international as well
as national levels can produce the required outputs on a timely
basis. Developing countries will need assistance in this regard
so that national and international capacity-building relevant
to the prescribed obligations is an inevitable part of regime
creation and maintenance. In addition, as part of the imple-
mentation process, all stakeholders must have access to all
crucial arenas for decision.

• Deliberately attempt to create as much of a civic community
within each issue/area treated as much as possible. Facilitate
bonding by horizontal relations of reciprocity and cooperation,
especially in nested and/or linked regimes. Stimulate the accre-
tion of dense networks of secondary associations at national
and international levels.

• All regimes should contain:

norm/rule creation capacity;
streamlined policy-making processes based on relevant sci-
entific, technical, economic, social, cultural and legal data
and information;
bargaining forums that reduce transaction costs, create
iterative decision-making processes and facilitate the
making of commitments;
monitoring capacity to ensure that commitments are being
met in good faith and independent review of regime per-
formance;
graduated sanctions and incentives; and
explicit conflict resolution procedures and mechanisms.

• In all regimes of high scientific–technical content, mechanisms
for facilitating the development of consensual knowledge on
research findings are of crucial importance. Do not link these
mechanisms directly to regulatory action. They are devices for
producing agreed assessments, causal explanations, and their
probable consequences. They are also important for facilitating
long-term learning and for facilitating the emergence of sup-
portive epistemic communities.

How do we evaluate the performance of the new ocean regime
when viewed through the prisms of recent research?

If we use the lessons stated previously as our evaluation criteria,
how would we rate the performance of the regime created by
UNCLOS III? On the credit side of the balance sheet, we would
have to acknowledge that:
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• UNCLOS III produced a carefully crafted, internally consistent
framework regime of very wide scope with a series of specific
sub-regimes on particular topics nested within the comprehen-
sive regime. This result was designed to embody the overall
balance between the resource interests of coastal states and the
navigational interests of the international community.

• The heart of the balance is enshrined in the following provis-
ions: limitation on the breadth of the territorial sea to 12 miles
and specification of objective criteria governing the right of
innocent passage therein; a transit passage regime governing
freedom of navigation and overflight through straits used for
international navigation; creation of an archipelagic states
regime containing objective criteria for the drawing of archi-
pelagic baselines, creation of a sub-regime of archipelagic
waters which also safeguards the right of innocent passage,
and promulgation of the novel concept of archipelagic sealanes
passage through and over routes normally used for interna-
tional navigation; and, creation of an exclusive economic zone
beyond the territorial sea to an outer limit of 200 miles from
the territorial sea baselines in which the coastal state exercises
sovereign rights over living and non-living resources, exclusive
jurisdiction over the emplacement of artificial islands and
installations, and the conduct of marine scientific research, and
shared jurisdiction for protection and preservation of the
marine environment. Even within the EEZ, the high seas
freedoms of navigation and overflight and the laying of sub-
marine cables and pipelines are preserved. Outer boundaries
of 200 nautical miles (nm) for continental shelves are guaran-
teed for all coastal states except those which meet certain
objective criteria for extending control beyond 200 miles
to the outer edge of the continental margin up to a limit of
350 miles or the 2500-metre isobath, whichever is greater. The
provisions on the protection and preservation of the marine
environment establish a general obligation for coastal states
and all states using the world ocean to protect and preserve
the marine environment. The most specific rules relate to
ship-generated pollution, but the Convention also establishes
a framework for creating new rules and standards in an
articulated manner between coastal and strait states and
the International Maritime Organisation (IMO), which is the
‘. . . competent international organisation’. Finally, the estab-
lishment of the international seabed area beyond national
jurisdiction, as defined in the provisions on the continental
shelf, places an effective limit on the creep of coastal state
jurisdiction.
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• All of these provisions are supported by a system and mecha-
nisms for compulsory settlement of disputes, thereby creating
a pathway for order-in-change.

• The central compromise at the heart of the Convention in terms
of the trade-off between recognising extended coastal state
interests in resources versus protecting the navigational inter-
ests of the international community meets the basic interests
of the inter-linked coastal states, archipelagic states, territorial-
ist states, and large margin states groups as well as those of
the world’s remaining superpower, the United States. Conse-
quently, it is crystal clear that this regime encompasses almost
all of the states which can lay claim to exercising basic game
power, perhaps the single most important characteristic for
establishing effective international regimes.

• The reporting function of the Secretary-General, as defined by
the Convention in Article 319, (2), (a),18 includes the authority
to ‘. . . convene necessary meetings of States Parties . . .’
‘Necessary meetings’ can be interpreted to mean facilitating
implementation, compliance, and helping to guide the evolution
of the Convention.

On the debit side of the balance sheet, based on what we know
now, we can point to ‘holes’ within the fabric woven in the
Convention. These holes are:

• There is no transparency relative to the issue of coastal state
performance, or the lack thereof, vis-a-vis its obligation to
manage living resources in a manner that does not endanger
the stocks within its EEZ by over-exploitation and its obliga-
tion to protect and preserve the marine environment. No
transparency means there are no provisions for systematic
monitoring combined with independent review.

• The Convention does not facilitate the development and link-
age of a dense network of secondary associations in support
of its objectives.

• The guidance given to domestic implementation of critical
provisions is haphazard. For instance, where the topic relates
to the exercise of jurisdiction by the coastal state on a matter
crucial to the central trade-off (e.g., pollution regulation in
international straits, enforcement jurisdiction of port, coastal,
and flag states, or the conduct of marine scientific research in
the EEZ), then the instructions are detailed and specific. When
the central compromise is not threatened, the requirements for
domestic implementation are generally ignored.

• In this connection, no systematic attention was paid to facili-
tating the development of national capacity to implement the
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terms of the Convention. It is true that Part XIV deals with
the development and transfer of marine technology but the
underlying question was the wrong one to pose and Part XIV
remains largely hortatory and symbolic. Critical issues of
implementation, especially for developing countries, are never
addressed. For instance, how are developing countries which
are simultaneously important strait states to meet the costs of
the new obligations relative to ensuring safe transit and pol-
lution controls?19 Or how are developing coastal states to meet
the very onerous financial requirements implied by the obliga-
tion to provide reception facilities for tankers visiting their
ports?

• The results of the compromises over the conduct of marine
scientific research in the EEZ have transformed such research into
yet another commodity to be traded between coastal and re-
searching states. But the consequence of maximising coastal state
authority over such research and the imposition of heavy and
costly obligations on researching organisations has de-coupled
policy formulation from systematic support of comprehensive
scientific research programs.

• The provisions for review and amendment serve to lower trans-
action costs, but they do not facilitate iterative decision-making
processes. Since implementation is not fully transparent, and,
except in limited cases of transit and archipelagic regime passage,
independent review is absent, there is no declared central mech-
anism to monitor potential erosion of basic compromises by state
practice, which contravenes basic norms. Currently, assessments
are performed in a very decentralised fashion,20 aided by the
information provided by the Secretary-General, which is itself
limited to formal acts excluding the informal process of claim
and counter-claim.

Constructing the future: a proactive strategy for facilitating
implementation, compliance and guiding evolution

So, what is to be done? A proactive strategy with two primary
emphases is likely to be most effective. The first emphasis uses
the UN Secretary-General’s authority under Article 319, (2), (e)
to convene periodic conferences of states parties to assess evolving
state practice and the extent to which any deviations are injurious
to the central compromises of the Convention. It is in the interests
of the Coastal States Group and its allies, including the United
States, to take the initiative to use this global policy lever to
safeguard the balance that has been achieved. The point here is
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to put basic game power into play in the service of order-in-
change.

The second strategy combines the resources of the global and
regional levels to achieve three objectives:

• To use formal and informal (i.e., Track-One and Track-Two)
regional organisations to produce the functional equivalents of
a dense network of secondary associations in support of the
objectives of the Convention by aligning them to regional
interests, challenges and opportunities.

• To provide systematic guidance to domestic implementation
of the policies required by the Convention in its various Parts
at the national level.21

• To give the highest priority to facilitating the development of
national capacity to implement the obligations assumed
by states parties under the Convention. In this strategy the
resources of the global, regional and national levels must be
combined in a coordinated fashion.

In order to achieve these strategies there must be one or more
states willing to play the role of political entrepreneur(s). On the
basis of performance and experience, both Australia and Canada
would be ideal choices. If either or both could be persuaded to
take up this challenge, then perhaps they could work very hard
to engage the United States in the same pursuit even before the
US Senate ratifies the Convention.22

This conclusion is the result of two decades of personal par-
ticipation in a variety of Track-Two mechanisms in the Pacific
whose terms of reference embrace the totality of marine policy
concerns. From this vantage point, the enormous contributions
made by both Australia and Canada and the effective assistance
of FAO/Fisheries to the South Pacific Forum Fisheries Agency
(FFA) under the EEZ Program paid for by extra-budgetary con-
tributions of the Scandinavian countries, particularly Norway, and
Canada, have been viewed from first-hand experience.

There already exists in the Pacific context a multiplicity of
organisations concerned with ocean policy in the broadest sense.
At the formal level, there are the Association of Southeast Asian
Nations (ASEAN), the Council for Security Cooperation in the
Asia Pacific (CSCAP), the ASEAN Regional Forum (ARF), and
both the South Pacific Forum, at heads of government level, and
FFA. At the informal level, there is SEAPOL, supported by both
Canada and Southeast Asian nations, and a variety of looser,
Track-Two organised dialogues on particular subjects, viz. naval
arms control and the South China Sea question.

As a forum, SEAPOL has developed in a distinguished fashion
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over the years, supporting an extensive program of workshops
and conferences on issues of ocean law and policy. In fact, the
organisation has matured to the point where Canada, through the
Canadian International Development Agency (CIDA), is facilitat-
ing inter-regional communication so that other regions may
emulate what has been done in the Pacific.

With respect to facilitating domestic implementation, FAO
(Fisheries), IMO, and the Intergovernmental Oceanographic Com-
mission (IOC) all have relevant programs which can be brought
to bear. However, a coordinated strategy via the UN Secretary-
General would be most effective as opposed to uncoordinated,
individual agency programs. The output of such a coordinated
effort could then be used to support the periodic review to be
performed by conferences of states parties. In this, as in all things,
eternal vigilance is the price of constructing the desired future.
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2 Oceans governance and its
impact on maritime strategy
Dick Sherwood

OCEANS GOVERNANCE AND ITS IMPACT ON MARITIME STRATEGY

Ever since the ancient Greeks began documenting political thought
around 800 BC, the normal intercourse between men, nations and
civilisations has been one concerned primarily with the exercise
of power. As Hans Morgenthau noted in 1957,

the struggle for power on all levels of human interaction . . . is
part and parcel of human nature; that the aspirations for power
are innate in human nature . . . and that the wise approach to
political problems lies in taking the perennial character of those
aspirations for granted—in trying to live with them, to redirect
them into socially valuable and beneficial channels, to transform
them, to civilise them.

History would suggest that it is hard to argue with his proposition
that

international politics is of necessity a struggle for power; that the
balance of power, for instance, is not the invention of some
misguided diplomats but is the inevitable result of a multiplicity of
nations living with each other, competing with each other for
power, and trying to maintain autonomy.1

In this respect the history of mankind over a period stretching
to nearly 3000 years is resplendent with examples of nations trying
to legitimise their claims, primarily for commercial purposes, to
the use of the oceans and its resources. History also illustrates
their willingness to support such claims if necessary by the use or
threat of use of force. Thus navies came into existence and the
history of seapower and of the development of maritime strategic
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thought is largely a record of rivalries resulting from conflicting
commercial interests.

It is from this perspective that one must view the development
in the latter half of the twentieth century of the international
regimes governing the world’s great oceanic common. It is that
part of the globe defined as being ‘a resource to which no single
decision-making unit holds exclusive title’.2 The oldest recognised
part of this global commons was of course the oceans, or at least
that part the high seas, which for three centuries had been those
seas which lay outside the three nautical miles of land and
commonly termed the territorial seas. The generally, though
not necessarily universally, accepted doctrine had been that the
high seas were open to all for the purposes of navigation, fishing
and latterly aviation and the laying of cables. Consumption of the
common pool of resources was rival but non-excludable, and
the resources generally thought to be inexhaustible.

We are now fast recognising the fallacy of some of those
beliefs. Booming populations, many of them migrating to coastal
areas, coupled with technological innovation, allowing for ever
more intensive exploitation of the oceans, is leading to depletion
and even collapse of some marine resources. This of course has
been coupled with a change in the make-up of the international
community since the late 1940s, with the emergence of many more
nations on the international stage, nearly all of whom wish to
exercise some form of ownership over the resources of the world’s
oceans. It has resulted in expanded national jurisdiction over the
oceans and increased competition for scarce resources.

The ubiquitous metaphor for all of this has its origins in the
work of the eighteenth-century Scottish philosopher David Hume
in that ‘the inherent logic of the commons remorselessly generates
tragedy’.3 Thus the modern-day term tragedy of the commons. It
is out of this concern for the ‘tragedy of the commons’ that a
search for some form of governance over the commons has
emerged. The most important regime to emerge, so far, has been
the Law of the Sea Convention (LOSC). It epitomises that balanc-
ing of competing powers talked about by Morgenthau and is in
the words of one commentator,

the product of a total international process extending back,
philosophically and historically, to the sixteenth century and far
beyond . . . In the history of international diplomacy, there has
been nothing to equal the 1982 Convention in scope, sophistication
and universality.4

This chapter looks at the emerging regimes of oceans gover-
nance, particularly LOSC, and their impact on the exercise of
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power between players on the international stage as reflected in
the concepts associated with maritime strategic thinking. In this
respect it will emphasise the role of maritime security forces in
this new global environment.

The development of regimes for oceans governance

Mankind’s efforts to bring order to the use of the oceans have a
long history in the realm of international relations and in the
emergence of principles of international law. During the second
century AD, it was the Roman jurist Marcianus who first advanced
the proposition that the sea was common to all as part of the
concept of the nature law; a position later codified in Roman law.
However, while the Roman empire ‘accepted the legal status of
the sea as common property for all, nonetheless it declared in the
Theory of Glassators, that it exercised effective control over the
Mediterranean Sea’.5

With the collapse of the Roman empire, however, there
emerged conflict among the small insecure states of Western
Europe as they each attempted to ‘obtain exclusive control over
trade routes and rich fishing grounds’.6 Attempts to extend state
sovereignty onto the sea continued in the Mediterranean through-
out the Middle Ages, along with the development of trade and
commerce. This process also took place beyond the Mediterra-
nean, with the countries of Scandinavia also attempting to impose
control over adjacent waters, and the English laying claim to the
English Channel and surrounding seas. The trend of trying ‘to
place ocean areas under State control culminated in 1494 in the
Treaty of Tordesillas . . . in which Spain and Portugal agreed to
a division of the world’s oceans between themselves’.7 This was
seen by others as a constraint on trade and eventually led to the
treatise by Hugo Grotius in 1608 on freedom of the seas.

Grotius argued that the seas could not be owned and that ‘the
sea is one of those things which is not an article of merchandise,
and which cannot become private property . . . that no part of
the sea can be considered as territory of any people whatsoever’.8

Other writers such as William Welwood and John Selden coun-
tered the Grotius case. Welwood, while accepting Grotius’ thesis
that the high seas were open to free use by all, contended that the
depletion of fish stocks off the British coast justified a British
claim of sovereign authority to exclude foreigners from coastal
waters. Selden argued along a similar vein in contending that
marine resources ‘may through a promiscuous and common use
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of the sea, be diminished in sea whatever’, and concluded that
any such sea was susceptible to national appropriation.9

In the ensuing decades, Grotius’ ideas flourished as exclusive
coastal state claims began to recede in the face of emerging
European and later American imperial interests in free and unen-
cumbered trade and commerce. This trend was to continue
through until the end of the nineteenth century, with the twin
pillars of freedom of the seas and a narrow band of territorial
waters (3 nautical miles) becoming well established in state prac-
tice,10 or at least in the practice of Western maritime states.

This period of mercantilism saw the emergence also of the
doctrine of common property, as applied to the living marine
resources of the high seas where no single user had exclusive
rights, or the right to prevent others from joining in their exploi-
tation. It also led to attempts to control some activities at sea.
This undoubtedly resulted from the increasing unease felt among
the non-naval powers, as well as concerns about over-exploitation
of fisheries and the need to perhaps extend state jurisdiction
beyond 3 nautical miles in the interests of conservation.11

Concerns over unilateral freedoms and over-exploitation grew
as the twentieth century progressed. Developments in technology,
and after 1945 the proliferation of players on the international
scene, eventually led to calls for increased sovereignty over the
oceans. Paradoxically this was led by the leading maritime power,
the US, through the Truman Proclamations in which it sought to
claim control over marine resources and coastal fisheries well
beyond the seaward reach of the US territorial sea.

It marked a prodigious change in the way the world saw
jurisdiction over the oceans. Until that time, ‘the traditional
pattern of jurisdiction’ had been one ‘largely of high seas, free for
all states to use, with narrow bands of territorial waters over
which coastal States exercised complete sovereignty, subject to the
right of innocent passage’.12 Increasingly from this point on coastal
states began to claim jurisdiction over wider maritime areas
adjacent to their shores. This was driven by both a need for
additional resources such as fish, oil and minerals and by the
emergence of the technology to exploit such resources. The claims
grew ‘spatially extensive, functionally inclusive, and jurisdiction-
ally exclusive, setting the stage for natural tension between two
competing interests; the exclusive interests of the coastal States
and the inclusive interests of the user States’.13 This in turn
creating the compelling need for some form of universal interna-
tional regime of oceans governance.

Finding an equitable solution was never going to be an easy
task. With nearly 200 state actors it became the largest single
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international negotiating process ever undertaken, and its results
were not, nor probably ever could provide, a universal remedy for
the problems pertaining to the governance of the oceans. The final
outcome was by necessity a compromise, with many issues left
unresolved, particularly those relating to traditional views on
freedoms of the sea, marine pollution and the exploitation of
resources on what remains as the true commons. Nevertheless,
there is a hope that its widespread acceptance will guide the
behaviour of nations, promote stability of expectations, enhance
adaptation to new circumstances, narrow the scope of disputes to
more manageable proportions, and provide a workable framework
for issue resolution.14

However, as Sam Bateman has noted,

. . . good oceans governance means law and order at sea with free
and safe movement of shipping, and nations able to pursue their
maritime interests and manage their resources in a manner which is
agreed and accepted by other nations . . . LOSC . . . may in fact
have . . . added to disorder at sea, particularly through its
introduction of 200 nm exclusive economic zones (EEZs).15

In this respect it has set off a power struggle at sea, as states
seek to exercise greater control over the oceans and their
resources.

Exercise of power on the oceans

Strategic concepts for the exercise of national power over the
oceans have always had a close connection with the law. This has
been by virtue of the fact that national maritime strategies have
long-lasting effects on national security and on the relationships
between states. It was the use of seapower that allowed Alexander
the Great to dominate much of the Mediterranean during the
fourth century BC, and later Rhodes was to articulate its maritime
strategy through the Rhodian Sea Law. As noted earlier, Rome in
the second century AD identified the seas of the empire as res
communis. Carthage’s exclusive claims to parts of the Mediterra-
nean are also recognised as one of the causes of the Punic Wars.16

The Treaty of Tordesillas led in part to the establishment of
English maritime power, with firstly Henry VII commissioning
several expeditions to sail through waters claimed by Spain and
Henry VIII continuing the policy by undertaking a major expan-
sion and modernisation of England’s navy.17 The continuation of
this policy during the reign of Elizabeth I, which saw the emer-
gence of the concepts of marque and reprisal and the institution
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of privateering, is also credited with causing the Anglo–Spanish
War. Yet although the most visible proponent of freedom of the
seas, England also sought to claim control of the seas around
England, and her claims to exclusive fishing rights and maritime
sovereignty led to the wars with the Dutch during the seventeenth
century.

England’s alleged interference with high-seas navigation is held
up as a reason for France and Spain entering the American war
of independence on the side of America, and following inde-
pendence the US sought to guarantee freedom of the seas so as
to trade freely with Europe. But it was not until near the close
of the nineteenth century that the US first began to articulate its
strategy, this through the work of Alfred Thayer Mahan. It was
a strategy based very much on the lessons of history, particularly
the way in which England had developed as a global maritime
power during the seventeenth and eighteenth centuries. It was a
strategy aimed at expanding US influence, particularly in the
Pacific but also in the Caribbean. This was to be achieved through
sponsoring an expanding merchant fleet and finally building a
large navy to protect that shipping.18

Mahan’s thesis was primarily based on the precept that the sea
was a ‘great highway’ over which men ‘may pass in all directions’
primarily to trade, as it was the capacity to trade coupled with
shipping which was to Mahan the source of national wealth. From
this Mahan drew the need and the limit of the need for navies.
‘The necessity of a navy, in a restricted sense of the word springs,
therefore from the existence of peaceful shipping, and disappears
with it.’19 However, the experiences of two wars during the
twentieth century shifted US maritime strategic thinking to one
where the concentration is now firmly on the projection of power
from the sea against the land territory of an enemy.20

Yet maritime strategy has always been much more than that.
Navies, as the traditional instruments of maritime strategy, have
thus fulfilled a much wider function, as best exemplified by Ken
Booth in his triad of naval roles:

• the projection and maintenance of a balance of power by
exercising control over the oceans in times of peace and conflict
(military role);

• in support of foreign policy either through a passive presence
or in a manipulative/coercive sense (diplomatic role); and

• sovereignty protection and coastguard type activities (policing
role).21

Booth of course has argued that in light of the emerging regimes
of oceans governance such as LOSC, and associated pressures to
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create law and order at sea, coupled with the desire of coastal
states to exercise more control of the resources of the ocean, naval
strategists will be forced to focus attention more and more on the
policing or constabulary role.22 This in part comes from a growing
school of thought that navies ‘face a new context in which
political, diplomatic and legal emphases outweigh the conventional
warfighting role in terms of planning and policymaking’.23

As Sam Bateman has suggested, such theories imply ‘that there
is a zero-sum game with naval roles and that if one increases in
importance, another must decrease’.24 Like Sam Bateman, I do not
support this thesis. It is difficult to dispute the argument that the
concentration of defence planners on a possible role for maritime
forces in some ultimate Armageddon is a grave misuse of time
and introduces distortion into the course of defence policy and
capability acquisition.25 There is, however, compelling evidence
that the advent of increased maritime regulation and enforcement
has in its implications for navies a subset of making all three of
Booth’s triad of roles more important. This has been driven,
primarily, by increased awareness of the importance of the mari-
time environment and of the role that maritime capabilities play
in allowing nation states to exert some degree of control over that
environment.

The essence of modern maritime strategy remains essentially
the same as what many naval strategists have been writing about
for nearly 100 years. It is the influencing or controlling of
behaviour in the maritime environment. Given that technology and
the use of the seas has come a long way since Mahan first wrote
on the subject late last century, it is more current today to talk
not of sea or naval power but of maritime power, the latter having
been defined as ‘the aggregate of a country’s ability to make use
of the sea in order to fulfil its national, economic, security and
other goals’.26

Thus the object of maritime power is to guarantee the use of
the sea, and particularly of that part of the sea which is funda-
mental to national sovereignty. It allows for the passage of goods
and people, for the exploitation of the resources of the maritime
environment, and ultimately the safe passage of military forces.
These are national interests and navies have historically been
instruments of government created to project and protect these
interests, by exercising that trinity of naval roles defined by Ken
Booth, and which together constitute the exercise of naval power
by the nation. If there has been a change it is that as well as the
traditional concept of the freedom of the seas, which guarantees
strategic mobility, there will be an increased emphasis on what
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one recent writer has described as the exercise of absolute control
over territorial seas and exclusive economic zones.27

Maintaining strategic mobility, however, will continue to be
one of the most difficult tasks. As noted as far back as 1983:

It [is] important that all naval powers, including the United States,
demonstrate clearly—through their operational practices over the
next few years—their understanding that the language of the treaty
has no significant impact on naval mobility.28

The preservation of the rights of all maritime traffic to operate
on, over, and under the seas remains the foundation that underpins
the political, economic and security paradigm of all maritime
states. As Ken Booth has noted:

The territorialization of the seas and the proliferation of
psycho-legal boundaries will be a fact of naval life for the
indefinite future. The process represents a challenge to that
mobility which has always been the essence of naval strategy.29

With respect to the protection of the new sovereignty conferred
by regimes such as LOSC, some of the older traditional navies
have been slow to recognise its importance in their strategic
concepts. There was, particularly during the 1970s and 1980s, a
concentration on the traditional warfighting concepts of maritime
strategy. The consequences of this was that for some the end of
the Cold War and the demise of the former Soviet Union had
seemed, in the words of one commentator, to have ‘taken the
raison d’etre of Western navies with it’, leaving them clutching at
straws and ‘rushing around in circles looking for a mission before
politicians could move to mothball [them] in the next round of
defence cuts’.30

In some cases there was and continues to be a resistance to
becoming too involved in what are seen as mundane policing tasks,
which divert resources away from training for higher levels of
conflict.31 But there are important national tasks at the lower end
of the conflict/security spectrum, which are of keen interest to
national constituencies and in many cases come with expectations
that they be carried out by the navy.32 To neglect such tasks or
to suggest that they belong elsewhere may result in the organisa-
tion that traditionally conducted them becoming increasingly
irrelevant in the minds of the general populace, especially if the
likelihood of having to conduct operations at the upper end of
the security spectrum looks extremely remote in the eyes of the
many.

Other states, however, had given some thought to—if they were
not already involved in—tasks associated with what Geoffrey Till
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has termed the ‘protection of the offshore estate’, and the need
to think about ‘coordinated maritime policy and new patterns of
administration’. The importance of the ‘offshore tapestry’ with its
rich sources of food, energy, and raw materials and of the dangers
of over-fishing and pollution were already beginning to see a call
for greater jurisdiction over the wider areas of the sea as embodied
in the concepts of the new Law of the Sea, and as Till observed
there would be ‘a growing need for the enforcement of civil and
international law’.33 It has in the words of one commentator

led to a proliferation of navies and a worldwide increase in the
number of naval ships. Many weak coastal states that were either
unable to afford them or thought them unnecessary now have
navies.34

The extension of sovereignty, be it territorial or just to rights
over resources arising from LOSC, still only accounts for about
one-third of that global common that comprises the world’s
oceans. The remainder is a true common. Yet unlike the land
environment, the maritime environment is not so easily parcelled
out into lots. In a biological and physical sense there are no fences
or natural boundaries at sea. Management of the world’s oceans,
whether they are under some type of national jurisdiction or not,
requires a cooperative approach. As Sam Bateman has noted,
‘coordination, cooperation, and consultation are fundamental
to oceans governance and the management of regional seas
and coastal zones’. This is no more so than in obtaining a much
more comprehensive knowledge of the oceans to enable ‘resource
development, navigational safety, and marine environmental
management’.35

It is in this respect that Booth’s diplomatic function of navies
comes into play. Some commentators tend to dismiss this function
for other than great and powerful navies, as they see naval
diplomacy only in the use of warships in a persuasive manner, of
supporting a state’s bargaining position. However, there is a
growing realisation that navies have some unique attributes which
make them highly suitable to promoting confidence and fostering
international cooperation.

Historically, maritime capabilities have shown that they offer
a particularly convenient way in which to pursue cooperative
approaches to security affairs. The desire to have freedom of
navigation for both military and commercial traffic is a mutual
interest mostly well understood by maritime nations. Joint oper-
ations in the maritime environment, particularly surveillance
operations, usually involve fewer complications and cause less
friction to local sensitivities than those that occur in the land
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environment. It all points to an expanding role for navies in
supporting national strategies in the maritime environment.

Conclusion

History suggests we live in a realist not idealist world. The
relations between individuals and nations are underpinned by a
continuing struggle for power—power in the sense of first influ-
encing and if necessary controlling the behaviour of others. In a
maritime strategic sense that has manifested itself in the desire of
maritime states to use whatever means necessary to preserve and
maintain a sense of order at sea. This is the very essence of good
oceans governance. Undoubtedly, the exercise of power at sea
should also respect the rights of other states who may also have
a legitimate interest in the use of the sea. The international
community has tried to provide a framework for this through the
regime of the Law of the Sea.36

This regime also reflects the evolution, particularly over the
last half-century, in the dynamics of how power is exercised, in
terms of a shift in the relative importance of economic power
vis-a-vis military power. The economic dimension of the maritime
environment has increased in importance and likewise then its
impact on the role of navies as instruments of statecraft, and thus
national maritime strategic concepts with respect to the exercise
of maritime/sea/naval power.

While the fundamental role of navies remains the warfighting
leg of Ken Booth’s triad of naval roles—the ability to exercise
control over the oceans in times of conflict and thus allow for the
projection and maintenance of the balance of power in defence of
national interests—there is a growing interest worldwide in how
navies are used as instruments of statecraft in times of relative
peace both to safeguard sovereign interests at home and in helping
secure a more universal stable maritime regime over the world’s
oceans.

Of more significance is that global interdependence—and the
regulatory regimes that it is fostering—lends itself increasingly to
cooperative concepts of promoting confidence and security and
collaboration at either the bilateral, regional or international level.
Once again the traditional utility of naval forces makes them an
important instrument of policy in this growing area of interna-
tional affairs.

It is possible that the concept of creeping jurisdiction and some
of the unresolved issues of the LOSC may at some time in the
future impinge on naval mobility. But present trends are showing

OCEANS GOVERNANCE AND ITS IMPACT ON MARITIME STRATEGY 31



that in the broader geo-strategic environment, as instruments of
military power, maritime capabilities are increasing in relative
significance to their air/land compatriots. In terms of maritime
strategy, regimes for oceans governance only serve to reinforce the
essentiality of seapower in some form or other for establishing
and preserving vital national interests at sea. In this respect
increased governance of the oceans has for many maritime nations
served not only to highlight the importance of a naval capability
but also to return the balance to the importance of all three of
Booth’s triad of roles to naval forces worldwide.

In closing, however, it may pay to keep in mind Professor
D.P. O’Connell’s opening words to his two-volume work on The
International Law of the Sea:

The history of the law of the sea has been dominated by a central
and persistent theme: the competition between the exercise of
government authority over the sea and the idea of freedom of the
seas. The tension between these has waxed and waned through the
centuries, and has reflected the political, strategic and economic
circumstances of each particular age. When one or two great
commercial powers have been dominant or have achieved parity
of power, the emphasis in practice has lain upon the liberty of
navigation and the immunity of shipping from local control; in
such ages the seas have been viewed more as strategic than as
economic areas of competition. When, on the other hand, great
powers have been in decline or have been unable to impose their
wills upon smaller States, or when an equilibrium of power has
been attained between a multiplicity of States, the emphasis has
lain upon the protection and preservation of maritime resources,
and consequently upon the assertion of local authority over the
sea.37
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3 Seapower and security at
the close of the twentieth
century
Choon Kun Lee

SEA POWER AND SECURITY

The end of the Cold War, with the dissolution of the Soviet Union
and other socialist states, at the end of the eighth decade of the
twentieth century has had a profound impact on the global
security environment. The beginning of the twentieth century had
been greeted with optimistic feelings for international peace. Yet
many of the youth of that time subsequently had to fight two
world wars. With these so-called two real ‘world’ wars, the first
half of the twentieth century became one of the bloodiest periods
in human history.

The end of World War Two (WWII) then produced a rather
strange period in world history. From WWII emerged only two
powers that could be regarded as great powers, and people usually
regarded these two powers as superpowers. However, the ‘super-
power’ of the US and of the Soviet Union could not be used to
fight a war, as a full-scale war between the two would have surely
meant the end of civilisation.

Fortunately for the Western alliance, and unfortunately for the
socialists of the world, the socialist bloc led by the Soviet Union
has torn itself down. The world again looks forward to seeing a
peaceful future international scene just as it did 100 years ago.
There is a belief that the reduction of ideological and military
tensions at the global level will automatically bring peace to the
world. In many respects, the end of the Cold War has definitely
promoted the welcome trend of a shift from confrontation to
reconciliation and dialogue among Cold War adversaries. The
world is experiencing real arms reductions and arms control, and
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most of the major powers have the luxury of reducing their
military budgets substantially.

However, this is not a general or a universal trend. Specific
kinds of weapons systems in specific regions of the world during
this latter part of the century are growing and thus making the
world more dangerous. The region where weapons are rapidly
growing in the post–Cold War era is East Asia. Although the
global trend of peace and arms reduction has had an impact upon
relationships within East Asia, such as the reduction of tension
and of armed forces deployed along the Sino–Soviet border in
Manchuria, countries in East Asia continue to increase their
defence budgets. Among the arms of national military forces, those
related to the exercise of seapower are getting the most attention
as the twentieth century draws to a close.

During the Cold War, US seapower dominated the seas of the
world while the Soviet Union also tried to develop a formidable
navy to challenge American governance of the world’s oceans.
However, the Soviet challenge was effectively met by US seapower
and the safety of sealanes guaranteed. Most of the countries
belonging to the maritime global alliance led by the US were
trading states whose national security and economic prosperity
were heavily dependent upon the safety of the sealanes. Without
effective seapower of their own, these countries felt secure under
the umbrella of US seapower. The US provided security of the
sealanes as the common good for all its allies.

Now, at the turn of the century, some do not believe that US
seapower continues to provide that guarantee, especially in East
Asia, where nations have decided to build up their own navies.
For this reason seapower is becoming an important discussion
point in security matters of post–Cold War international politics.

This chapter will analyse and compare seapower of the Cold
War and post–Cold War periods, with particular reference to the
reasons for, and implications of, the naval arms competition
occurring in the Western Pacific.

Seapower and the Cold War

Immediately after WWII, the US and the Soviet Union became rival
powers representing two non-negotiable ideologies. The Soviet
Union, which was a communist power, believed that people would
be happier if the world was governed by the principle of Marxism.
The US, however, believed that the principle of a capitalist-liberal
economy was the best means for the promotion of wealth and

34 OCEANS GOVERNANCE AND MARITIME STRATEGY



happiness of people. In this regard, the Cold War was a struggle
between the two different ideologies.

At the same time, the Cold War was the struggle between two
different types of great powers. Geographically and economically,
the US is a maritime power with a capitalistic and free economy
dependent upon international trade and safe navigation of the
oceans. Unlike the US, the Soviet Union is a landlocked power
with a socialist economy seeking autarky. In this respect the Cold
War was a struggle between a continental and a maritime power.
Both the US and the Soviet Union demonstrated characteristics of
imperial powers which tended to collide with each other.1

Now the Cold War is over and the maritime power of the US
and its allies emerged victorious. During the Cold War, the US
devised various tactics and strategies for winning the war. Among
many American strategies, the entangling military alliance with
countries in Western Europe and East Asia was most important.
These alliances were basically founded upon the superior naval
capability of the US. According to one commentator, Norman
Friedman, ‘NATO is a maritime alliance, held together by the
broad highway of the North Atlantic and, to a lesser extent, by
the Mediterranean, the Channel, and the Baltic’.2

The American alliance with the East Asian states also had
maritime characteristics. The US established bilateral alliances
with Korea and Japan in the early 1950s and also formed the
ANZUS treaty in 1951. These alliances were made possible only
through the connecting highways running across both the northern
and southern Pacific Ocean.

The formation of these maritime alliances was a faithful reflec-
tion of American strategic thinking on how to fight and win the
Cold War with the Soviet Union. To win the Cold War, the US
could not permit the dominance of the Soviet Union on the
Eurasian continent, therefore the US formed military alliances with
states located in the rim of the Eurasian continent. To support
these states’ struggle against the Soviet bloc, the US had to have
the capability to provide sufficient strategic materials to these
countries without hindrance if war occurred. For this purpose,
control of the oceans was a strategic imperative for the US. Under
conditions of a growing Russian naval threat, the US and its allies
established a strategy of defeating the Russian fleet at source, by
taking the sea war to the Soviet enemy in its home waters and in
its coastal regions ashore.3 For this purpose, the US needed to
have not only superior seapower but also an offensive sea-control
strategy.

The US also proved that seapower still had leverage during a
period when there were nuclear weapons and more efficient air
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forces. After WWII, there were major strategic challenges to
the value of seapower. The invention of nuclear weapons and the
development of air forces posed a challenge to the traditional value
of seapower both in war as well as in peace. The naval strategist
Bernard Brodie noted, after he got the news of the nuclear attack
on Hiroshima, ‘that everything that he had written thus far on
strategy had been rendered obsolete’.4

It is true that these developments in weapons systems had a
serious impact on the role and value of seapower during the Cold
War. However, as can be seen from several wars fought during
the Cold War, seapower was one of the most crucial strategic
elements for the US. US handling of conflicts in Korea, Vietnam
and the Persian Gulf (after the Cold War) was logistically possible
only because the US could enforce the right to use the sea without
effective hindrance.

The US thus successfully contained the Soviet expansionist
threat through its superior naval forces. Strong American naval
power also guaranteed the safety of the sea lines of communication
(SLOC) of all five oceans of the world. Therefore, US allies, most
of which are also capitalist maritime states, were provided with
SLOC security without the need to build up their own naval
forces. SLOC security was a common good provided by the US
during the Cold War era. The United States Navy (USN) reached
its peak during the early 1980s when President Reagan’s arms
build-up plan was launched. The 600-ship navy was the motto of
the Reagan years and the Reagan plan was the underlying factor
of the collapse of the Soviet Union. As Dr Colin Gray has noted,
‘sea power has been the midwife of victory, the—or at least
a—great enabling factor in war after war through the centuries’.5

The Cold War is testimony to this.

Seapower in the post–Cold War

The geopolitical meaning of American victory in the Cold War

About a decade has passed since the abrupt end of the Cold War.
However, there is not yet a proper name describing present
international relations. While terms such as ‘Post–Cold War’ or
‘New World Order’ are usually used, these are not appropriate
for describing this period in history. The fact that there is not a
proper name for describing the present international system means
that we do not yet know the rules and the patterns of the
post–Cold War international system. However, we can discern
some specific characteristics and patterns of the new international
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system and we can differentiate this system from that of the Cold
War.

In this new international system, the Cold War strategic struc-
ture has changed radically from a bipolar to a non-bipolar
system—non-bipolar because scholars have different opinions
about the future international strategic structure. Some argue that
there will be a multi-polar international system while others argue
that there will be a uni-polar (or hegemonic) international system
led by the US.6 Due to the collapse of the Soviet Union, the
international system is no longer bipolar. Also, in this new inter-
national system, there will be no ideological conflict between
capitalism and socialism. The non-existence of ideological conflict
among nations in the New World Order represents the real change
in strategic culture. As already noted, the Cold War was a war
between capitalist and socialist powers as well as a war between
maritime and continental powers. In this new international system,
almost every state has adopted capitalism as their principle of
national economy. Most of the former socialist states have changed
their national economic systems to capitalism. Along with these
fundamental changes in economy, these states have also changed
their strategic culture from that of continental states to that of
maritime states. Capitalist states tend to be maritime powers
because they are commercial and trading states dependent upon
foreign markets and foreign resources.

Following the Cold War, most of the important nations in the
world began to adopt national strategies with maritime charac-
teristics. During the Cold War, most international conflicts were
conflicts between continental and maritime powers. Now, in this
New World Order, most international conflicts are conflicts be-
tween maritime powers.

In fact, the history of international relations can be viewed as
contests among great powers seeking world hegemony. In this
context, Portugal, the Netherlands, England and the US are viewed
as hegemonic powers that since the beginning of the modern
international system in the sixteenth century, each governed the
world for periods of time.

In this global struggle for hegemonic status, seapower was
usually the dominant factor that won the day and this became the
pattern of history. In the sixteenth and seventeenth centuries,
Portugal and the Netherlands, which dominated the seas with
enormous seapower, also dominated the world. At different times
each of them had a navy that amounted to more than 50 per cent
of the world’s naval strength. Later the United Kingdom became
a hegemonic power for two centuries, and possessed a navy which
was large enough to deal with the navies of all other countries.
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To maintain their status as hegemonic powers and leaders in
world politics, they devised grand strategies covering global net-
works. Challenge to their hegemony came from various sources.
In the case of the United Kingdom it came from continental
powers such as France and Germany. The United Kingdom suc-
cessfully managed to maintain its hegemonic status for over 200
years, primarily through the use of seapower. Nelson’s victory was
critical in the war against Napoleon and seapower was crucial to
the survival of the United Kingdom in World War I. In both these
conflicts, seapower demonstrated its strategic leverage in war
against land powers.7

World War II can also be interpreted as a hegemonic war
between maritime and continental powers. However, in this global
hegemonic struggle, the victor was not the old hegemon. Instead,
the US won and assumed the role of a hegemonic state. The US
was a maritime state, and the Soviet Union, as a new challenger
to the hegemonic status of the US, was a landlocked continental
great power. As we know, the Soviet challenge failed and this last
global struggle further proved that maritime power dominates over
continental power in the global contest.

War and peace after the end of the Cold War

The end of the Cold War fulfilled many of mankind’s hopes.
During the Cold War, there was much concern at the prospect of
all-out nuclear war between the two superpowers as exemplified
in movies such as The Day After. Now, at least for the moment,
mankind does not have to worry about all-out nuclear war and
the sudden end of civilisation. Russia, the successor state of the
Soviet Union, is busy recovering its economy. The US and other
Western states are now enjoying the dividends of the end of the
Cold War. Germany has been unified and West Europeans are no
longer worried about the nightmare of Russian tanks rolling west.

This situation has permitted the US and many other Western
powers to reduce their military budgets. In 1985, one of the peak
years of the Cold War, the world spent $US1.16 trillion on arms.
In 1996, the total amount of global military spending was
$US796.6 billion.8

Thus the total amount of military spending has been reduced
by 31 per cent during the past decade. During this same period,
American military spending was reduced from $US352.6 billion
to $US265.8 billion. The Soviet Union’s military spending reduc-
tion was even more radical. Soviet military spending in 1985 was
$US329.5 billion, compared with Russian military spending of less
than $US70 billion in 1997. The US reduced its military spending
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by 25 per cent and the Soviet Union reduced its spending by about
80 per cent over the period since 1985. In this respect, the world
seems to have become a safer place to live.

However, looking from a slightly different perspective the post–
Cold War years look rather more discouraging. Some scholars count
the number of wars occurring each year. From this perspective, the
number of wars in the world is still growing. For example, there
were 47 international conflicts waged in 1989, the last year of the
Cold War. Since then, 54 wars were fought in 1990, 65 in 1991, 66
in 1992, 57 in 1993, 60 in 1994 and 55 in 1995.9

Seapower and security in the post–Cold War

It is true that the positive global trends of the post–Cold War
period have also occurred in East Asia. For example, during the
early 1990s, South Korea was able to normalise its relations with
China and the Soviet Union, both of which were arch-enemies
during the 45-year Cold War. Between China and Russia, the
territorial disputes over the Manchurian–Siberian border were
resolved mainly through Russian concession. The relations be-
tween these two great powers are even regarded by some today
as a ‘strategic alliance’. Most Asian countries experienced rapid
economic development during the Cold War and it has become a
relatively wealthy region in the world. This is the representation
of ‘Good Asia’.

However, there is a ‘Bad Asia’ resulting from the Cold War,
as Samuel Huntington noted when he visited Korea. Bad Asia is
a place where an arms race and territorial conflicts are occurring.
As noted earlier, the military expenditure of the entire world has
decreased rapidly during the last ten years. However, East Asia
has become the most troublesome region in the post–Cold War
world if we look at its military spending. Unlike the general global
trend, military spending in East Asia is continuing to grow, as
shown by Table 3.1.

If we look carefully into the military spending and the military
forces of East Asian countries, we can find the major rationale
for military expenditures rather easily. Since the end of the Cold
War, China has reduced its military forces by 1 million personnel.
This was possible due to the end of the Sino–Soviet territorial
disputes, where Gorbachev had yielded most of the conflicting
territories back to China. However, China’s defence expenditure
is growing very rapidly even after the end of these territorial
disputes and the end of the Cold War. China is modernising its
military forces, with its efforts concentrated on the navy and air
force.10
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Japan, which has been a traditional maritime power, is increas-
ing its naval capabilities. The Japanese have already built three
AEGIS cruisers and another one is being built. The AEGIS system
is the most advanced naval weapons system in the world and only
the US and Japan have this system. Another worrisome develop-
ment about international security is the reduction of American
military strength, especially the reduction of US naval power, in
the post–Cold War period. Most countries in the world regarded
the USN’s presence as the guarantor of the security of SLOCs.
Now, after the Cold War, the reduction of US naval power is
becoming a cause of concern for many maritime states who had
become used to the security provided by the US during the Cold
War. These concerns have led to many countries building up their
own naval power with a consequent negative impact on interna-
tional security. East Asia is the region where international security
is worsening.

Seapower and insecurity in East Asia at the close of the
twentieth century

Changing strategic culture in post–Cold War East Asia

During the Cold War period, peace was maintained in the East
Asian region even though tensions were very high. There were
some violent conflicts that occurred on the Korean peninsula,

Table 3.1 Military expenditures of the world and Asia

1985
$000 000

1996
$000 000

Changes
%

World 1 161 042 796 572 –31.4
East Asia 92 441 129 347 +39.9
China 27 017 34 684 +28.4
Japan 29 350 43 626 +48.6
South Korea 8 592 15 168 +76.5
North Korea 5 675 5 330 –6.1
Taiwan 8 793 13 297 +51.2
Singapore 1 622 3 959 +144.1
Thailand 2 559 4 212 +64.6
Indonesia 3 197 4 599 +43.8
Malaysia 2 409 3 542 +47.0
Vietnam 3 227 930 –71.2
USA 352 551 265 823 –24.6

Source: International Institute for Strategic Studies, The Military Balance 1987–1998,
Oxford University Press, London, 1997, pp. 292–8.
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Vietnam, the Strait of Taiwan and over the Ussuri River on the
Siberian–Manchurian border. During the Cold War, the strategic
structure of the region was relatively simple. In East Asia, as in
other parts of the world, two different ideological blocs were
confronted during this period.

Although this simple division did not last long due to the
cleavage between the Soviet Union and China in the socialist bloc,
the Cold War in East Asia was still a conflict between two
different ideologies. During this period, the dividing line between
the maritime powers and the continental powers was the clear line
that passes through the rim of the Asian continent.

The end of the ideological confrontation in East Asia, however,
did not necessarily mean the end of all kinds of confrontation.
The situation in East Asia has in fact become more complex and
unstable. With the end of the Cold War, most former socialist
continental powers in East Asia changed their national attributes.
Russia became a capitalist country through glasnost and per-
estroika and China began to change its national attributes starting
from the late 1970s, when it adopted the capitalist way of national
development. The two communist giants in East Asia are no longer
continental and socialist powers. In a sense they have become
maritime capitalist countries, dependent upon foreign markets and
foreign trade via international sealanes. That is, most countries in
East Asia have become maritime and capitalist states and confron-
tation is naturally becoming a confrontation among maritime
powers. The Western Pacific Ocean is rapidly becoming an impor-
tant ground for competition and conflict among East Asian
nations.

Because of the rapid economic development of most East Asian
countries, they have all become modernising industrial powers,
even allowing for the financial crises of recent times. These
industrialising countries need to secure sufficient energy resources
for uninterrupted economic development. And for most East Asian
nations, potential energy sources are found in the nearby seas or
for many of them transported from the Persian Gulf to East Asia
via long and dangerous sealanes.

In this regard, small uninhabited islands or, in some cases,
just big rocks, which in the past were not regarded as very
important, have become sources of potential conflict among
many East Asian countries. It is widely regarded that some of
the seabed in the East Asian region contains many valuable
resources such as gas, oil and other mineral materials. Some
analysts believe that parts of the seabed of the South China Sea
and near the Senkaku/Diaoyudai Islands may yield billions of
barrels of oil.11
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In such situations, small uninhabited islands, rocks and reefs
are good legal grounds for claiming the underwater resources and
are therefore rapidly becoming the source of territorial and sov-
ereign conflicts among East Asian nations. After the Law of the
Sea Convention (LOSC) became effective in November 1994,
territorial disputes on the sea seem to have worsened in this
region. LOSC gives countries the right to claim 200-mile exclusive
economic zones (EEZ) around their sovereign territory. Many of
the overlapping EEZs of East Asian states are new sources of
sovereign conflict.

Furthermore, the people and governments in East Asian countries
feel that there is no guarantor of international peace in East Asia.
While the US officially claims that it will stay in East Asia as a Pacific
power, most Asians feel that they should have their own navy in
order to deal with new insecurities occurring in East Asia. The
reduction of American presence in the region creates a power vacuum
and many analysts worry that the vacuum might be filled by Japanese
and Chinese military power.

At the moment, four points of strategic concern emerge when
potential challenges to Asia–Pacific regional stability are discussed.
They are:

• How far will the US reduce its military presence and what will
its future role in the region be?

• How far will Japan expand its influence?
• How far will China extend its military capability?
• What are the principal scenarios for the future of North Korea

and how will inter-Korean relations develop?12

Table 3.2 Total armed forces of major East Asian nations

1986 1996

China 3 900 000 2 840 000
Japan 243 000 235 600
North Korea 838 000 1 055 000
South Korea 598 000 672 000
Taiwan 444 000 376 000
Thailand 235 300 266 000
Singapore 55 000 70 000
Seven-nation total 6 313 800 5 514 600

Source: International Institute for Strategic Studies, The Military Balance 1985–1986,
IISS, London, 1985, pp. 111–37 and International Institute for Strategic
Studies, The Military Balance 1996–1997, Oxford University Press, London,
1996, pp. 170–201.
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The following attempts to describe and explain the maritime
strategies of China, Japan and the US in East Asia in the post–
Cold War era. Most of the island disputes in the East Asian region
are very hard to solve, because the nature of conflict over island
territories is a contest of sovereign will. In addition to these
sovereignty issues, the islands in dispute also have economic
importance to the conflicting states. While many different prob-
lem-solving mechanisms have been tried, all of them have failed
and the ‘solution by next generation idea’ only defers the question
to the future instead of solving it now. In such a situation, most
East Asian nations have begun to increase their armed forces,
especially naval forces.

Naval arms build-up of East Asia

With few exceptions, every nation in the East Asian region has
increased its military spending substantially. North Korea is the
only country which has not increased its military expenditure in
the past decade, mainly due to its failing economy. Instead, North
Korea has decided to develop nuclear weapons, which in relative
terms are cheaper than modern conventional weapon systems.
Vietnam is the only country which has reduced its military expen-
diture voluntarily.

Even New Zealand and Australia have increased their defence
budget during the past decade. Australia’s defence expenditure
increased from $US7436 million in 1985 to $US8394 million in
1996, a 13 per cent increase. In simplistic terms, during the last
decade East Asia became about 40 per cent stronger and more
dangerous while the world as a whole became 31 per cent weaker
and safer.

An increase of total budget does not necessarily mean an
increase across the full range of military capabilities. Military
spending in East Asia is concentrated mainly on modern advanced
weapons systems for naval and air forces. Table 3.2 shows the
nature of this increasing military spending in East Asia.

Table 3.2 shows that there was a 12 per cent decrease in the
number of personnel in the armed forces of the major East Asian
countries. This rather paradoxical situation—increasing military
expenditures and decreasing numbers of personnel—clearly shows
the phenomena of modernisation of the armed forces of East Asian
countries. East Asian nations have tried to increase the quality of
their armed forces and most of their investment goes to their
navies and air forces. The increase of naval weapons systems in
these countries is particularly impressive. In these seven countries,
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naval personnel numbers are relatively stable, compared with
substantial reductions of army personnel.

It is clear that the armed forces of most East Asian nations
have become leaner and meaner, and more useable. Their armed
forces, equipped with modern naval vessels and long-range fighter
aircraft, have far better capability for power projection than they
had ten years ago. The recent acquisition of an aircraft carrier by
the Thai Navy is a symbol of the East Asian naval arms build-up.
Table 3.3 shows the current status of the major East Asian navies.

In this East Asian arms build-up, the Chinese and Japanese
navies are again the greatest cause for concern. The fact that these
two great powers have increased their military expenditure sub-
stantially in recent years is very disappointing. The Chinese and
Japanese arms build-up means that there is renewed tension
between the great powers in East Asia. If we consider the position
of these two great powers in world politics, the negative impacts
of their arms build-up will not be confined to the East Asian
region. Increasing their defence expenditure by 48.6 per cent and
28.4 per cent respectively during the last ten years, Japan and
China are the only two great powers which have increased their
military budget substantially in the post–Cold War period. In
1996, Japanese military spending became the fourth-largest in the
world after the US, Russia and France.

China’s military spending is more complex and worrisome. The
Chinese Government officially announced its defence expenditure
for 1996 as only $US8.7 billion. If this figure is true, then, China’s
military expenditure is only about 60 per cent of South Korea’s
military expenditure for the same year. However, we cannot believe
that this figure is true and in fact we do not know the exact
amount of the Chinese military budget. The Institute of Interna-
tional Strategic Studies estimates it to be $US31.7 billion and the
analysts Bernstein and Munro argued that Chinese military expen-
diture is well over $US87 billion, which is about ten times larger
than the amount officially announced by the Chinese Govern-

Table 3.3 Major navies of East Asia (1996)

Major surface ships Submarines Personnel

Japan 58 16 42 500
China 54 51 280 000
South Korea 40 6 35 000
Taiwan 36 4 38 000
Thailand 15 – 66 000

Source: International Institute for Strategic Studies, The Military Balance 1996–1997
Oxford University Press, London, 1996, pp. 170–201.
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ment.13 Even the most conservative estimates suggest that Chinese
military expenditure is at least two to four times larger than
officially announced by the Chinese Government.

Causes of naval arms build-up in East Asia

International law and international relations specialists provide
several different explanations for the uncommon phenomena
occurring in East Asia in the post–Cold War. Among the causes
of East Asian arms build-ups, those that are most frequently
provided are:

• East Asia’s rapid economic development;
• the changing nature of the strategic environment in East Asia;

and
• changes in the US global strategy after the end of the Cold

War.

Among these causes, changes in the US global strategy after
the end of the Cold War, which has resulted in the reduction of
US naval forces in the Pacific, is regarded by many scholars as
the most important reason why East Asian nations feel insecure
and are therefore building up their armed forces. Even though the
US asserts that it will be an Asian power, many Asians believe
that the US will disengage step by step from East Asia. In fact,
the US has reduced its defence budget by about 30 per cent since
the end of the Cold War, and some argue that the US power today
is not sufficient to keep US promises to East Asia.

All US naval and airforce bases in the Philippines have been
removed and large portions of US land forces have been with-
drawn from East Asia. Significantly, the USN has changed its
strategy since the end of the Cold War. Traditionally US naval
strategy was of offensive sea control on the sea. However, after
the publication of . . . From the Sea: Preparing the Naval Service
for the 21st century,14 the guiding strategy of the USN is fighting
from the sea. The USN has begun downsizing since the end of the
Gulf War. According to former US Secretary of Defence Casper
Weinberger, by 1999 the (US) navy will have only 346 ships, the
lowest number since 1938 and down drastically from nearly 600
in 1991.15 Table 3.4 compares the state of the USN in 1990 and
1997.

According to another commentator, a former Secretary of the
Navy, the USN is too much reduced to assume the role of securing
US interests. Although he noted that the 600-ship navy might not
be needed in the post–Cold War, the 300-ship US navy is too
weak, even to be a post–Cold War navy.
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Lehman especially worries about the reduction of the USN in
the Pacific. He notes the increases in East Asian regional navies
as a response to the decreasing USN presence in the region, and
has reached a very pessimistic conclusion that the existence of the
US fleet as a dynamic force for stabilising the geopolitical balance
of the Western Pacific will fade away.16

Conclusion

This chapter has argued that rapid changes in seapower have
caused tension and instability in the post–Cold War world. It has
provided a strategic picture of the Cold War years, and compared
it with the strategic picture of the post–Cold War years. The Cold
War was a war between geopolitically different blocs. One was a
capitalist–maritime–liberal democratic alliance led by the US and
the other was a socialist–continental–dictatorship alliance led by
the Soviet Union. In this confrontation, the US used its superior
seapower to support its allies in the Eurasian rim fighting against
Soviet land power. During the Cold War, the USN was dominant
and provided SLOC security to its allied states. The alliance led
by the US emerged victorious from the Cold War and as a result
we now have a new international order (or New World Order) in
which there are no communist countries and blocs. Most former
communist states have turned their national economies into cap-
italist models and have thus changed their strategic outlook from
that of a continental state to that of a maritime state. The New
World Order is an international system in which only maritime
powers compete with each other.

Table 3.4 US Navy then and now

1990 1997

Personnel 590 500 395 500
Nuclear subs/SLBM 34/624 18/432
Submarines 127 95
Aircraft carriers 14 12
Cruisers 43 30
Destroyers 59 57
Battleships 4
Frigates 100 44
Carrier aircraft 1118 612

Source: International Institute for Strategic Studies, The Military Balance 1990–1991,
Brassey’s, London, 1990, pp. 19–23 and International Institute for Strategic
Studies, The Military Balance 1997–1998, Oxford University Press, London,
1997, pp. 20–2.
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Competition among maritime powers is naturally occurring on
the seas of the world, and the seas of East Asia are becoming one
of the most dangerous places in the world. In East Asia, China,
a land power during the Cold War period, has changed its strategic
outlook to that of a maritime power. Its navy is expanding very
rapidly and will continue to do so in the future. Japan is another
great power that has not reduced its military budget in the
post–Cold War years. Japan is also increasing its naval capability.

In addition to Chinese and Japanese military increases, the
substantial reduction of the US naval presence in the East Asian
region is causing instability and fear among East Asian states. This
is the reason why most East Asian states are trying to build
stronger navies of their own. This naval competition causes ten-
sion and instability in the Western Pacific. Despite optimistic
expectations, the post–Cold War international system is being
plagued by many territorial disputes, and seapower is again
becoming a major factor for international peace and security at
the close of the twentieth century.
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4 The oceans and
Australia’s defence
Hector Donohue

THE OCEANS AND AUSTRALIA’S DEFENCE

The key to Australia’s defence lay not on the mainland but . . . at
its approaches.

General Douglas Macarthur, 8 May 1942

In 1998, the International Year of the Ocean, it was significant that
Australia finally accepted the primary enduring feature of its geog-
raphy and declared a maritime concept as the basis of the country’s
defence strategy. It took General Douglas Macarthur less than two
months in 1942 to decide that the key to Australia’s defence lay at
its approaches, but the evolution of Australia’s defence strategy since
World War II has been a slow and convoluted process. However,
throughout this process the oceans have been a fundamental consid-
eration in our defence posture.

This chapter reviews the evolution of Australia’s defence
strategic thinking and examines some selected naval force structure
developments and activities and the strategic concepts used
by Australia’s defence planners against the backdrop of the mar-
itime environment which dominates any consideration of defence
in this country.

Australia is an island trading nation, surrounded by oceans,
with over half of our national territory being sea. Austral-
ia’s exclusive economic zone (EEZ) is one of the largest in the
world, covering 11 million square kilometres. The Australian
mainland is surrounded by a continental shelf, which is about
200 metres deep and ranges between 15 and 500 kilometres wide,
covering an area of some 3 million square kilometres. Australia
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also has the third-largest fishing zone in the world, covering an
area of about 9 million square kilometres. The commercial fishing
industry is the nation’s fifth-largest primary industry, with an
annual value of $1.6 billion. Offshore oil and gas production is
one of Australia’s largest marine industries with an estimated value
of production of about $8 billion annually. In the early 1990s the
export of petroleum products was worth some $4.5 billion, equal
to the value of meat exports. Australia’s international tourism is
based around the coast, with more than 3 million international
visitors coming to Australia each year. In 1996 foreign exchange
from international tourism had reached some $16 billion, earning
more than coal exports. Australia is also the fifth-largest user of
shipping in the world, with around 12 000 ships arriving from
overseas each year.1 Consequently, if any country had a reason for
developing a maritime strategy, it is Australia.

In the early post-war years, within a strategic environment
characterised by a strong British Commonwealth influence, Aus-
tralia’s defence considerations centred on the possible contribution
to the global strategies of our major allies. In an appreciation of
the strategic position of Australia, approved by the Chiefs of Staff
Committee in early 1946, it was concluded that ‘the basic ingre-
dient of Australia’s defence must be Empire Co-operation since
the size of this country demands for its defence, armed forces and
an industrial potential quite beyond our present capacity . . .’2

Less than two years later, however, at the end of 1947, the
beginnings of the break-up of the Empire were observed and the
first flicker of a new theme appeared: ‘it [was] necessary that
Australia should make greater efforts for self sufficiency’.3

This next appreciation, developed in September 1947, included
a statement of Australia’s geo-strategic environment which would
not be out of place even in today’s strategic assessments:

Australia is situated at the end of a series of islands extending
from South East Asia. Except for those islands to the north/north
west, vast oceans surround her. Her geographical position,
therefore, is such that no hostile power, without possessing
command of the sea and local air superiority, could successfully
invade Australia, nor could it launch an effective major air attack
on vital areas of Australia without possessing suitable bases for
launching long range weapons.4

The first Royal Australian Navy (RAN) post-war plan involved
a 13-year program at a capital cost of some $A200 million. By
1960/61, the navy planned to acquire 55 new major vessels,
including three light fleet carriers. These 55, together with ships
already in service, were to comprise a Carrier Task Force of
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3 carriers, 6 cruisers and 24 destroyers, a Sea Frontier or Escort
Force of some 50 frigates, and a fleet train. The initial service
plans were not well received by Prime Minister Chifley, who noted
that the ‘aggregate future strength of the forces would be governed
by the percentage of the national income and resources which
should be devoted to defence’.5 In the event, the navy received the
major share of the defence vote because of the accepted funda-
mental importance of seapower as demonstrated in the recent war,
the long lead times of building ships, the inability to replace those
lost in combat, and the essentiality of the navy being at a high
state of readiness. However the approved plan resulted in a much
more modest force structure of 2 carriers, 2 cruisers and 10
escorts.

The major threat in Australia’s area was assessed as being
posed by Soviet submarines, together with a lesser air threat, but
no land threat was envisaged. The decision to introduce two
aircraft carriers and the reorientation of the fleet to anti-submarine
warfare decisively shaped the force structure and the designated
role of the fleet for the next 30 years.

The interesting feature of the RAN’s force structure is that
most of the major fleet units were approved outside any overall
strategic or force structure plan. Only the ‘Q’ class conversions
and the Type 12 anti-submarine frigates were in direct response
to a perceived strategic need. The carriers were argued for inde-
pendently, albeit on strategic grounds, while the destroyer
program, which was to dominate naval ship-building until the
early 1960s, was approved on the basis of maintaining a con-
tinuous ship-building program at the two construction yards—
Cockatoo Island and Williamstown.

By the early 1950s, while Australia continued to emphasise the
doctrine of collective security, the focus of its strategic and defence
concern had narrowed to the Southeast Asian region. Australian
assessments also began to postulate strategies of defence in depth
or forward defence in which Australia’s interest would be pro-
tected by meeting the threat where it first arose. In the context
of the Cold War, the focus on Southeast Asia grew, and two
statements appeared which were to hold the attention of Austral-
ia’s strategic thinking for the next 20 years: ‘Indochina is the key
to the defence of South East Asia’: and ‘while Indochina is held,
defence in depth is provided for the Australia/New Zealand main
support area’.6

It is of interest that the experience of the Korean War made
no impact on force structure development and, by 1955, the RAN
consisted of 2 aircraft carriers (one on loan), 4 destroyers and 6
frigates, together with some other minor vessels. Between 1952
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and 1959, strategic guidance developed only in minor ways,
despite the French defeat in Indochina and the establishment of
the South East Asia Treaty Organisation (SEATO). The forward
defence concept, now focused on Malaya, was restated, as was
the perception of our security dependence on the community of
Western powers. Perhaps the fading of the prospect of global war
and a strengthening of interest in preparedness for limited war
was the main shift.

The alignment of Australia’s defence policy with United King-
dom and United States strategic interests meant that there was
little incentive to give priority to defence funding, which remained
at less than $A400 million throughout the 1950s. As T.B. Millar
commented, the period between 1954 and 1960 in particular

reflected a sense of security (or complacency) extending from a
lack of urgency in the international situation, from the protection
afforded by the United States under ANZUS and SEATO, by the
British in Malaya and the Indian Ocean, and a lack of pressure
either from these ‘powerful and willing friends’ . . . or from the
Australian electorate that Australia should contribute or be in a
position to contribute more to the common defence.7

By 1955, the RAN was waiting to see what commitments
would need to be met under the new SEATO regional planning
arrangements to determine its future force structure. The force
structure process was effectively moribund, with the navy concen-
trating its efforts on fighting to retain the two-carrier fleet and the
prolonged and expensive naval construction program. The navy’s
inability at that time to articulate an effective force structure plan
which took into account Australia’s strategic requirements, eco-
nomic reality and resource constraints, particularly personnel,
reflected the immaturity of a navy dependent on advice from the
Royal Navy (RN) and not yet ready or able to develop as an
independent organisation.

Against the backdrop of a navy having trouble contributing
two ships to the newly formed strategic reserve with the Royal
Navy and Royal New Zealand Navy in Malaysia and with the
only other activities being fleet training and contributing a ship
to the northern fisheries patrol, Captain J.S. Mesley, then Deputy
Chief of Naval Staff, noted in July 1955

retention of the post war long term plan envisaging an RAN
consisting of a balanced force of three aircraft carriers, six cruisers,
24 destroyers and an escort force of some 60 ships and many
smaller vessels, is unrealistic and its implementation in the
foreseeable future is beyond the capacity of the country’s resources
in peace.8
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Nearly a decade after the commencement of planning for a new
navy, financial reality had finally set in.

The 1960s witnessed the beginnings of a fundamental reap-
praisal of Australia’s strategic and defence requirements. Within
a deteriorating strategic environment, resulting in Australia com-
mitting forces to Vietnam and Malaysia, the RAN increased its
strength with the procurement of submarines, minesweepers and
a fleet oiler, and upgraded its fleet air arm. The Attack class patrol
boats, which were to contribute to the RAN’s support of coastal
surveillance, had their genesis in the experience gained during
Konfrontasi.

By the late 1960s, Australia’s strategic guidance papers were
downgrading the importance of the strategies of forward defence
in favour of the need to develop military capabilities suitable to
the independent defence of Australia. Central to this change in
perspective was the proposed withdrawal of British forces from
Malaysia and Singapore and the declaration by President Nixon,
in his 1969 Guam Doctrine, that the United States would hence-
forth require its Pacific allies to shoulder a far greater
responsibility for both regional and local defence. It also reflected
an acceptance of the fact that the more proximate Southeast Asian
nations—Indonesia, Malaysia, Singapore and Thailand—were
now securely established within independent foreign and security
policies.

Strategic thinking at the time was clearly postulated on the
assumption that Australia had to assume primary responsibility
for its own defence, at least against neighbourhood or regional
threats. While affirming the continued importance of the Australia,
New Zealand and United States treaty (ANZUS) to Australia’s
security, the guidance papers also warned that we could not rely
on American military aid under all circumstances.9

These themes were reflected in the 1976 Defence White Paper,
which clearly identified the importance of the sea and the air
approaches to Australia. Key among the characteristics of the
appropriate force structure which it outlined were:

• a good capability for external intelligence;
• the capacity for regular surveillance and patrol of Australia’s

ocean approaches and maritime resource zones;
• naval and air strike components to deter potential adversaries;

and
• elements for protection of shipping from attack or other inter-

ference in Australia’s focal areas and port approaches.10

Apart from counter-terrorism and peacekeeping, the central
operational tasks outlined in the White Paper identified for the
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force-in-being were all maritime: sea control in areas of Australia’s
maritime jurisdiction, rapid detection of and response to any
maritime or coastal harassment, and maritime surveillance and
display in Australia’s areas of interest.11

At the force structure planning level, the need for greater
self-reliance gave rise to the ‘core force’ concept which sought to
provide the Australian Defence Force (ADF) with at least a latent
capability, capable of dealing effectively with current and foresee-
able tasks and the kinds of military contingencies considered
credible in the shorter term. This concept in turn led to the notions
of ‘warning time’ and the ‘expansion base’. Throughout the period
1976–87, the emphasis was on naval and air forces for interdiction
of potential attacks in our northern sea and air approaches, with
some ability to deal with lodgements that might nevertheless be
made.

The method of determining force structure priorities had a
certain intellectual elegance, allowing strategic assessments to
determine warning time, and contingency analysis and the geo-
graphical enduring features the shape and capabilities of the force.
However, in practice this planning construct failed to deliver.
There was a fundamental disagreement over the level of contin-
gency against which the capabilities of the ADF should be assessed
and the much-heralded promise of contingency analysis proved
illusory. This resulted in a monumental dispute lasting about a
decade on the levels of contingency and hence appropriate force
structure. On the one hand, the three services were determined to
base their capability analysis on medium to higher levels of
contingency, while the civilian planners insisted that the limited
capabilities in the region meant that priority should be given to
those lower levels of threat that could arise within shorter time
scales. They assessed that there should be sufficient warning time
for Australia to expand its military capabilities should a more
substantial threat emerge.

The military remained unconvinced, as not only did they
distrust the ability of government to recognise warning indicators
and to react to them in a timely manner, but they were also firmly
of the view that capabilities developed for higher levels of conflict
were appropriate for responding to lower level contingencies, but
that the reverse was not the case. The competing views of the
likely level and location of hostilities in which the ADF might be
involved saw defence planning stagnate and few major capability
decisions made.

It was to take the foresight of the new Minister for Defence,
Kim Beazley, to commission Paul Dibb in early 1985 to undertake
a comprehensive review of the content, priority and rationale of
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defence planning in the light of government-endorsed strategic and
financial guidance. The report, published a year later, was a
fundamental contribution to the rationalisation of defence policy
development and represented a major milestone in the evolution
of Australian strategic defence thinking.12 With its wide-ranging
approach to Australia’s defence planning problems, it set the scene
for a more cohesive approach to force structure planning within
the defence hierarchy. The Dibb Review formed the basis for the
Defence White Paper, Defence of Australia 1997, which firmly
committed Australia to a self-reliant defence posture and gave
priority to the development of a balanced force capable of meeting
the postulated credible contingencies within the context of a
strategy of ‘defence in depth’. Dibb had managed to provide the
bridge between policy and capability that had been attempted
unsuccessfully over the previous decade and set strategic policy
on a new and more fruitful path.

Following this landmark White Paper, minister Beazley also
made a number of conceptual contributions to strategic policy,
including:

• the establishment of the US defence relationship rationally
within the framework of the strategic policy of self-reliance;

• the significance of the maritime dimension and what he
described as the defence of maritime focal areas and choke
points; and

• the concept of managing the strategic environment, rather than
reacting to it.

The next step in strategic thinking came with the next strategic
basis paper, Australia’s Strategic Planning of the 1990s,13 which
drew the important distinction between lower level and escalated
lower level conflict as involving the indirect or direct use of force
against Australia. It also, for the first time, established a genuine
set of joint force operational roles for the ADF. These included,
in addition to intelligence collection, surveillance in maritime areas
of interest, maritime patrol and response, air defence in maritime
areas and the northern approaches to Australia, and the protection
of shipping, offshore territories and resources. This was a major
development because, until that time, discussions on capability
had been primarily in terms of fairly narrowly defined, essentially
single-service tasks.

The 1994 Defence White Paper, Defending Australia, analysed
the strategic environment in the post–Cold War era and concluded
that the emerging new balance of power in Asia created more
uncertainty and that we face a more complex and changeable
strategic environment, but not necessarily more dangerous, than
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during the Cold War. A related judgement for strategic priorities
in the force structure was the increased importance given to the
sea–air gap in this paper, which affirmed a ‘clear priority to the
naval and air capabilities required to deny our sea and air
approaches to an adversary’.14

The latest strategic policy paper, Australia’s Strategic Policy,
1997, discusses the tasks the ADF needs to undertake, the broad
priorities between them and the basic military–strategic decisions
about the kinds of operations best suited to achieving those
tasks as efficiently and effectively as possible. It concludes that
Australia’s strategic geography suggests we plan on operations
which ‘concentrate on defeating any aggressors in our maritime
approaches before they reach our territory’. Such operations can
exploit the inherent advantages of our strategic geography better
than operations on our territory. The success of such a concept
relies heavily on air and naval forces. It also points out that land
forces would have an important role in protecting command,
communications and intelligence facilities and the airfields and
naval bases in northern Australia from which we would need to
operate. It notes, too, that we also clearly need the capability to
react to incursions onto Australian territory. It concludes that ‘just
as Australia’s strategic geography is fundamentally maritime, so
is that of the nearest region in South East Asia and the South
Pacific and indeed in the wider Asia Pacific region’.15

Throughout this evolution of strategic thought, the ADF has
been continually contributing to sovereignty surveillance. Civil
surveillance in Australia formally began in the late 1960s using
air force and navy aircraft to patrol the newly declared 12 nm
fishing zone. During the early to mid-1970s a number of issues,
such as increased foreign fishing activity and the arrival of the
Vietnamese ‘boat people’, began to focus the Government’s atten-
tion on Australia’s civil surveillance needs. In August 1977, the
Government announced its intention to declare a 200 nautical mile
(nm) fishing zone around Australia—the Australian Fishing Zone
(AFZ).

In the 1980s, Australia moved closer to a coordinated civil
surveillance effort when the Government made the Department of
Transport responsible for coastal surveillance. To support this
move, the Government increased combined military and civil air
surveillance to 27 000 hours annually. A substantial part of the
increase came from the use of chartered civilian aircraft, while
surveillance of the AFZ continued to be carried out by Royal
Australian Air Force (RAAF) P–3C Orion aircraft.

Coastwatch, as it operates today, developed from a review of
civil surveillance arrangements commissioned by the Australian
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Government in 1987, which resulted in the transfer of all
administrative and operational responsibility for civil surveillance
operations to Customs. Since commencing operations in August
1988, Coastwatch has progressively developed and consolidated
its role as an independent program within Customs.

On 1 August 1994, an EEZ was declared. This has resulted in
Australia claiming territorial rights for the marine resources 200
nautical miles from the coastline and extending to the edge of the
continental shelf beyond this limit in some areas. Australia’s rights
to this zone are internationally recognised through the Law of the
Sea Convention (LOSC).

LOSC requires the coastal nation to ‘monitor fishing and
related activities to verify compliance with extant regulations and
take penal or administrative action in case of non-compliance’.
The ADF has a role in EEZ maintenance as an element of the
defence of Australia and its interests, and to provide the response
assets capable of supporting the surveillance and constabulary
functions necessary to maintain the integrity of the EEZ. The
requirement to protect and preserve the marine environment is the
largest and most continuous ADF activity.

The declaration of the 200 nautical mile EEZ includes sig-
nificant offshore estates, including the Australian Antarctic
Territories, McDonald and Heard Islands, as well as Christ-
mas/Cocos, Norfolk, Lord Howe and Macquarie Islands. If the
continental shelf is added to this region, then the zone extends to
some 14 million square kilometres. Within this zone, Australia is
responsible for the fisheries and seabed resources, and has juris-
diction over many navigational and passage issues.

A detailed knowledge of Australia’s environment is essential
and charting and mapping conducted by the ADF has high priority.
The RAN provides charts of the maritime environs and as such
is involved in the development of the EEZ boundaries, and of
ensuring safe navigation within the area in which we have hydro-
graphic responsibilities. The Defence Science and Technology
Organisation marine science activities, together with the RAN
oceanographic service, contribute to our overall knowledge of the
maritime environment.

Effective surveillance requires intelligence to focus surveillance
efforts, and the coordination of civil and defence assets to provide
systematic observation of the expanse of Australia’s maritime
environment. Maritime patrol and response capabilities are
required to intercept intrusions into our maritime environment.
The effectiveness of maritime forces, including naval and air
assets, requires effective command, control and communication
support systems able to collect and fuse data from a wide range
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of sources then analyse and disseminate that information in near
real time.

To conduct these roles, the ADF employs assets from the RAN,
the RAAF, and other national defence assets such as the Jindalee
Over the Horizon Radar Network. RAAF P–3C Orion aircraft
provide approximately 250 hours of surveillance in association
with Coastwatch, and coordinate activities to supplement
Coastwatch’s current 12 000 hours per annum of airborne EEZ
surveillance. The RAN provides 1800 patrol boat days, primarily
through the Fremantle class patrol boats, for patrol, interdiction
and other response activities associated with illegal fishing, drug
enforcement, illegal immigration and other constabulary tasks.

These military assets are commanded from Maritime Headquar-
ters where there is a modern Command, Control, Communications
and Intelligence system capable of near real time fusion and dissem-
ination of intelligence and surveillance information. Defence units
operate in close consultation with Coastwatch through the Customs
command, control and communications infrastructure.

The regular review of Australia’s strategic circumstances and
trends, and subsequent judgements on defence policy and hence
force structure development, have maintained many common
themes. In particular, the need for effective naval and air capabil-
ities to protect our maritime approaches has always been given
priority. Despite the changing strategic environment, dramatic
changes in technology, and fluctuations in government defence
spending, some strategic concepts and perceptions have remained
almost constant.

John Mortimer, the RANs Director of Naval Policy, has pro-
duced an interesting comparison of the strategic concepts of the
pre–World War I period and the late 1980s, which demonstrates
the following similarities:

• a lack of a clearly defined or identified threat;
• a pre-eminence of the maritime environment in force structure

planning;
• an assessment that the threat of invasion should not be our

primary force structure determinant;
• an awareness of the strategic importance of Australia’s north-

ern maritime approaches and the need to develop maritime
infrastructure to support operations in the north;

• a focus on ship characteristics and performance directly rele-
vant to Australia’s geographic and strategic situation;

• a recognition that its allies might be either unwilling or unable
to come to Australia’s assistance in time of defence emergency;
and
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• an implicit acceptance of the benefits of local manufacture of
defence equipment and willingness to incur the associated
financial premium.16

These concepts continue to remain relevant.
The central theme of Australian defence strategic thinking over

the past decade has been to reinforce the concepts brought
together by Dibb in his 1986 Defence Review. The fundamental
issue is that throughout the evolution of Australian defence stra-
tegic thinking the importance of the geo-strategic environment
upon which subsequent policies have been based has remained
central—a large continent surrounded by oceans. As a maritime
nation, Australia is dependent on the trade across these oceans
for its continued development and prosperity. As the implications
of a self-reliance defence posture have been understood and used
as a basis for defence planning, the oceans have had a major and
enduring impact.
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5 Regional maritime security

Desmond Ball
REGIONAL MARITIME SECURITY

The strategic architecture of the Asia–Pacific region has been in
the process of a profound transformation since the early 1990s—
due partly to the end of the Cold War, but perhaps even more
importantly, due also to the extraordinary economic growth
of the region over the couple of decades before the 1997–98
economic crisis.1 Economic factors, including not just the extraor-
dinary rates of growth but also the high degree of economic
interdependence, are changing both the structure of security rela-
tions and the systemic tendencies towards conflict or peace in the
region.

Economic factors have also generated new or at least more
engaging security concerns. For many countries in the region,
economic vitality is dependent upon relatively long and sometimes
quite vulnerable sea lines of communication (SLOCs). The extraor-
dinary economic growth has provided increased resources for
allocation to defence programs, raising the prospect of a regional
arms race. And there are concerns that the high degree of inter-
dependence can serve as a transmission belt for spreading security
problems through the region, and more particularly that, if growth
falters, or if conflict is introduced into the system, that friction
and disputation are likely to quickly permeate the region. I believe
that some portents of these disturbing possibilities have been
evinced by the recent economic crisis.

New security concerns have emerged since the end of the Cold
War. There are new areas of conflict, as disputes over competing
sovereignty claims, which had been repressed by the dynamics of
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bipolarity and other Cold War mechanics, now demand attention.
More generally, the concept of security itself is changing as the
more traditional military concerns are increasingly being supple-
mented by issues of economic and environmental security. Overall,
the strategic architecture in East Asia is being increasingly char-
acterised by the unprecedented pace and scope of change, the
increasing complexity of regional security concerns, and increasing
uncertainty in the region.

Maritime developments occupy pride of place in the emerging
regional strategic architecture.2 The security environment of East
Asia is essentially maritime. Many of the countries in the region—
from Japan down through Southeast Asia—are islands or island
chains. Others, such as China and South Korea, have long coast-
lines. Southeast Asia lies at the junction of the Pacific and Indian
Oceans. In terms of shipping movements, its seas and straits—the
South China Sea, the Gulf of Thailand, the Java Sea, the Molucca
Sea, the Strait of Malacca, the Sunda Strait, the Ombai–Wetar
Straits and the Makassar Strait—are among the busiest in the
world.

Security in this region is very much concerned with maritime
issues and capabilities. The waterways through the region are
strategically important for both merchant and naval vessels.
Coastal and offshore resources provide a principal means of
livelihood in many of the countries in the region. For many
countries, military threats can come only over (or under) the sea.
Many of the more worrisome territorial and sovereignty dis-
putes in the region involve disputes over islands and maritime
boundaries.

Maritime capabilities—including long-range aircraft configured
for maritime operations, anti-ship missiles (such as Harpoons and
Exocets), more capable surface combatants, and submarines—are
at the forefront of the defence build-ups in the region.

This chapter describes the maritime aspects of the emerging
strategic architecture in the Asia–Pacific region, including substan-
tial shifts in the balance of power occasioned by the rise of the
major regional actors, and most particularly China; the efforts of
smaller countries in the region to achieve increasing degrees of
defence self-reliance, based in significant part on maritime capa-
bilities; the emergence of new economic and environmental
security concerns, many of which are maritime in nature; the areas
of potential political and military conflict in the region, many of
which involve maritime issues; the robust arms acquisition pro-
grams under way in the region, many of which involve maritime
capabilities; and other maritime issues, such as those attendant
upon the entry into force of the UN Law of the Sea Convention

60 OCEANS GOVERNANCE AND MARITIME STRATEGY



(LOSC). It also describes the recent activity concerning security
dialogue and cooperation in the region, and especially the mari-
time aspects. It concludes with a discussion of the increasing
importance of ‘oceans governance’.

Engaging China

It is fair to say that China has emerged as the country of most
concern in the region. It has had, since the late 1980s, the fastest
growing defence budget in Asia (apart from a few much smaller
countries in Southeast Asia)—amounting to a doubling of defence
expenditure in real terms over the past decade. In the mid-1990s
it had the most active nuclear weapons program in the world.
China’s capabilities for operating in the Western Pacific are grow-
ing significantly. The Chinese Navy is acquiring a new class (Luhu,
or type 052) of destroyer, upgraded versions of the Luda class
destroyers, a new class (Jiangwei) of missile frigates, and new
classes of resupply and amphibious assault ships for sustaining
operations further from shore and for longer periods. China’s
power projection capabilities in the South China Sea have been
enhanced with the construction of an airbase and anchorages on
Woody Island (Lintao) in the Paracel Islands, and the acquisition
of an air-to-air refuelling capability for its naval air forces. China
is also acquiring several types of modern aircraft from Russia,
including Su–27 Flanker strike fighters. For the longer term,
China’s defence planners remain actively interested in the acqui-
sition of some aircraft carrier capability.

These Chinese developments are generating strong apprehen-
sions throughout East Asia. Some countries, such as Taiwan and
South Korea, feel a compelling need to counter some of the new
Chinese capabilities with their own programs. In Southeast Asia,
there is concern about the possibility that China might be able
to assert supremacy over the South China Sea. More generally,
the region is disturbed by the lack of transparency attending the
Chinese acquisitions—with respect to the strategic purposes of
the new capabilities as well as the ultimate dimensions of the
Chinese build-up. (A particularly important issue is the actual size
and real rate of growth of the Chinese defence budget.)

There is no doubt that concerns generated by China’s sustained
defence build-up and its assertiveness on important regional secu-
rity issues, as well as the uncertainty about its policies and future
intentions, have figured in decisions concerning defence expendi-
tures and acquisition programs elsewhere in the region. For
example, China’s actions in the Spratly Islands were instrumental
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in the decision by the Philippines in February 1995 to fund
extensive modernisation of the armed forces of the Philippines.

It is entirely appropriate and not at all surprising that, in a
region committed to increasing self-reliance, Chinese actions
would generate some response. Indeed, in the case of the South
China Sea, acquisitions and deployments by interested parties that
deny air supremacy and control of the sea to the People’s Liber-
ation Army should be welcomed. Over the longer term, more
deliberate effort might have to be accorded to the maintenance of
some form of balance of power system in the region (in which
China would be accepted as a legitimate and fully functioning
party).

It is imperative—as Malaysia’s leaders have argued—that China
not be portrayed as a threat to the region. As Prime Minister
Datuk Seri Dr Mahathir Mohamad has warned, to regard China
as a threat ‘would not only be wrong policy, but it would also
be a bad and dangerous one’.3 It could become, in the worst case,
a self-fulfilling prophecy.

Rather, it is essential that China be engaged in multilateral
dialogues, confidence-building arrangements, preventive diplomacy
and other forms of security cooperation in the region. This is not
an easy exercise.4 Most Chinese security analysts and policy-
makers regard multilateralism as either largely irrelevant or, at
worst, potentially damaging to efforts aimed at resolving regional
security issues—and probably also damaging to China’s national
interests. China is unwilling to discuss substantive issues con-
cerning the South China Sea or Taiwan, which it regards as
‘international affairs’, and refuses to allow Taiwanese participation
in multilateral security forums or to itself participate in those in
which Taiwan might be involved. Substantial military transparency
is unacceptable. China’s leaders and security planners need to be
persuaded that the alleviation of regional apprehensions about its
defence policies and acquisition programs, through multilateral
dialogue, transparency and cooperative activity, is more likely to
enhance its security interests over the long term than is abstention
from these activities.5

Regional conflict

In East and Southeast Asia, there remains much fertile ground for
regional conflict. There are about three dozen issues of simmering
and potential conflict involving competing sovereignty claims,
challenges to government legitimacy and territorial disputes.6

About two-thirds of the issues involve inter-state disputes—most
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of which are over maritime boundaries and offshore territorial
claims. These include the dispute between Russia and Japan over
the southern Kurile Islands or ‘Northern Territories’; between
Japan and China over Senkaku Island in the East China Sea;
between Malaysia and Singapore over the island of Pulau Batu
Putih in the Straits of Johore; between Malaysia and Indonesia
over the islands of Sipadan and Ligitan in the Celebes Sea; and,
perhaps the most important potential maritime flashpoint, the
competing claims to the Paracel and Spratly Islands in the South
China Sea, contested by China, Vietnam, Brunei, Malaysia, Taiwan
and the Philippines.

Most of the issues are unlikely to lead to inter-state conflict.
Some could well be resolved through negotiation, possibly involv-
ing the institution of joint surveillance and development zones
encompassing the areas of disputation; others are quiescent, such
as the Philippines’ claim to Sabah; and others will remain essen-
tially internal matters, such as the insurgency movements in
Indonesia and the Philippines. Nevertheless, the high proportion
of inter-state issues suggests that inter-state conflict is more likely
in the Asia–Pacific region than elsewhere. In any event, all of the
issues remain sources of tension, suspicion, and misunderstanding.

Defence modernisation programs

From the mid-1980s to the mid-1990s, defence expenditure in Asia
increased at an unprecedented rate. Together with a decline in
defence spending in the US, Europe and the former Soviet Union
in the late 1980s and early 1990s, this resulted in a doubling of
the Asian share of world military expenditure in the decade from
1986 to 1996. Although gross figures should be treated carefully,
the International Institute for Strategic Studies (IISS) estimates that
defence expenditures in East Asia and Australasia amounted to
$US146 billion in 1996.7

In the case of arms imports to the region, Asia’s share of world
expenditure on arms transfers doubled in the decade from 1984
to 1994,8 but has stayed about the same since then—i.e., in the
case of East Asia and Australasia, about a quarter of the world
total.

Some data on defence economic trends in the region from 1987
to 1997 is given in Tables 5.1 and 5.2.9 Table 5.1 (represented
graphically in Figure 5.1) shows that defence expenditure in Austral-
asia has been fairly constant in real terms since 1987; that the growth
in defence expenditure in Southeast Asia remained steady until
1995–96; and that the high rate of growth in Northeast Asia levelled

REGIONAL MARITIME SECURITY 63



off in 1993–94 but was resumed in 1995–96, until hit by the regional
economic crisis towards the end of 1997.

Table 5.2 shows that the percentage of gross domestic product
(GDP) being spent on defence, which is a key indicator of the
existence of a regional arms race and the national commitments
to such a race,10 has decreased in every country—typically by
about one-third.

Northeast Asia accounts for the great bulk of the total defence
expenditure and acquisitions in the region, including most of the
more disturbing new capabilities. Japan, China, Taiwan, and
North and South Korea account for more than 80 per cent of East
Asian and Australasian defence expenditure ($US117 billion, or
80.14 per cent, in 1996).11 Four Northeast Asian air forces are in

Table 5.1 Defence expenditure in East Asia (selected
countries) and Australasia, constant 1995 $USbillion

1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

Australia and
New Zealand 6.7 6.3 6.2 6.4 7.5 7.6 7.8 8.1 7.9 8 7.4
Southeast Asia 11.5 14 13 14.2 15.3 15.6 15.8 17.7 18.8 19.4 18.3
Northeast Asia 65 67.8 71.3 74.1 77.6 80.3 84 83.7 83.1 86 88.2
Total 83.2 88.1 90.5 94.7 100.4 103.5 107.6 109.5 109.8 113.4 113.9

Figure 5.1 Defence expenditure in East Asia (selected
countries) and Australasia, constant 1995 $USbillion
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the process of acquiring some 1500 new fighter aircraft—China
(about 550), Taiwan (466), Japan (400) and South Korea (160).
The same four countries are also in the process of acquiring more
than 60 new destroyers and frigates, as well as about 40 new
submarines.12

Throughout the region as a whole, there have been significant
common themes apparent in the acquisition programs.13 East Asia
is, of course, an extremely diverse region, with extraordinary
disparities in national economic resources and military capabili-
ties, and significant differences in security concerns and threat
perceptions—in light of which, the degree of consistency in the
acquisition programs is all the more remarkable. The principal
enhancements involve:

• national command, control and communications systems;
• national strategic and tactical technical intelligence systems;
• multi-role fighter aircraft, with maritime attack capabilities as

well as air-superiority capabilities (e.g. F–16s and F–18s);
• maritime surveillance aircraft (e.g. P–3 Orions);
• anti-ship missiles (e.g. Harpoon and Exocet);
• modern surface combatants—destroyers, frigates, ocean patrol

vessels;
• submarines;

Table 5.2 Defence expenditure in East Asia and Australasia, as
a percentage of GDP

1987 1988 1989 1990 1991 1992 1993 1994 1995 1996 1997

Australia 2.4 2.2 2.0 2.1 2.2 2.2 2.2 2.2 2.1 2.0 1.9
New Zealand 1.5 1.4 1.2 1.1 1.2 1.2 1.1
Southeast Asia
Brunei 4.3 6.2 5.6 5.6 6.4 6.4 5.8 7.4 5.5 5.2 5.5
Burma 2.6 2.5 1.8 3.6 3.6 2.9 2.4 2.4 2.4 2.2 2.3
Cambodia 3.5 4.7 4.0 7.0 5.9 3.8 2.9
Indonesia 1.8 1.6 2.6 2.5 2.5 1.4 1.3 1.3 1.3 1.3 1.3
Laos 2.5 8.6 7.9 7.4 6.3 4.3
Malaysia 2.6 2.5 2.6 2.6 3.3 3.0 3.0 2.9 2.8 2.7 2.3
Philippines 1.8 2.3 2.1 2.0 2.0 2.1 1.7 1.4 1.4 1.3 1.7
Singapore 5.2 4.9 4.8 5.1 4.9 5.1 4.6 4.3 4.7 4.3 4.4
Thailand 3.3 2.8 2.5 2.5 2.4 2.4 2.5 2.4 2.2 2.2 2.3
Vietnam 16.5 8.3 2.3 8.8 7.2 8.9 8.4
Northeast Asia
China 1.9 1.5 1.6 1.6 1.6 1.6 1.4 1.3 1.1 1.0 1.0
Japan 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0 1.0
South Korea 4.2 4.0 4.0 3.8 3.7 3.7 3.7 3.4 3.2 3.3 3.2
Taiwan 5.0 5.0 5.0 4.9 4.9 4.7 5.4 4.7 4.2 4.1 3.8
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• electronic warfare (EW) systems; and
• rapid deployment forces.

Maritime issues

Maritime issues of various sorts are at the forefront of current
regional security concerns. The 1982 UNLOSC has introduced
new uncertainties into the region, particularly in connection with
the exclusive economic zone (EEZ) and archipelagic state regimes.
Of the three dozen conflict points in the region, more than a third
involve disputes over islands, continental shelf claims, EEZ bound-
aries and other offshore issues. Many emerging regional security
concerns, such as piracy, pollution from oil spills, safety of SLOCs,
illegal fishing and exploitation of other offshore resources and
other important elements of economic security are essentially
maritime. These concerns, together with the requirements for
defence self-reliance and force modernisation, are reflected in the
significant maritime dimension of the current arms acquisition
programs in the region—for example, the maritime surveillance
and intelligence collection systems, multi-role fighter aircraft with
maritime attack capabilities, modern surface combatants, sub-
marines, anti-ship missiles, naval electronic warfare systems, and
mine warfare capabilities.

Impact of the 1997–98 economic crisis

The economic crisis which befell large and important parts of the
region in the third quarter of 1997, and then spread and worsened
over the next six months, was a shattering event. It has affected
all dimensions of the relationship between economics and secu-
rity—including the structure of the security architecture (which is
largely determined by relative long-term economic growth rates);
the functionalist or behavioural aspects, whereby the high degree
of economic interdependence induces avoidance of major conflict
and war; and the possibilities of using closer economic relations
to promote security cooperation.14

The most palpable impact has been on the levels of defence
expenditure and the weapons acquisition programs. Analytically,
this was only to be expected, since the relationship between
economic growth and defence expenditure in the region is quite
direct. As I noted some years ago, after examining a dozen
explanations for current levels of defence spending:

66 OCEANS GOVERNANCE AND MARITIME STRATEGY



The rates of economic growth provide the single best indicator of
increases in defense expenditures throughout the region. In the case
of the ASEAN countries, a series of studies of the relationship
between defense expenditure and economic growth from the early
1960s through to the late 1980s have consistently shown that there
is a close and positive correlation between them. Those countries
with the highest rates of growth of gross national product (GNP),
such as Singapore and Malaysia, have had the highest rates of
increase of defense spending, while those with slower economic
growth, such as Indonesia and the Philippines, have had the
slowest increases in defense spending.15

In other words, in those countries where the rate of economic
growth will be negative for a year or two, such as Thailand and
Malaysia, and Indonesia for somewhat longer, the rate of growth
of defence spending will fall (and probably become negative). In
October 1997, the Thai defence budget was cut by 12 per cent.16

In December 1997, the Malaysian Government announced a cut
of about 10 per cent in the 1998 defence budget, with a further
8 per cent under consideration.17 The Indonesian defence budget
for 1998 is likely to be halved.18

The decline or slower growth of regional defence expenditure
will affect procurement, operations, training and defence cooper-
ation. With regard to acquisition programs, there have been some
cancellations and many deferrals—although media reports have
generally failed to distinguish between cancellations and deferrals,
or indeed to specify which were firmly contracted orders as
compared to deals yet to be consummated. Thailand’s contract for
8 F/A–18C/D fighters may be cancelled, but a delay of delivery
(and payment) until 2003 is a more likely possibility. Malaysia
has deferred plans to buy attack helicopters, medium transport
helicopters and armoured vehicles, and its plans to acquire ocean
patrol vessels from Germany are in some doubt. Indonesia has
postponed orders for nearly all new weapons systems, including
12 Su–30K fighters, 8 Mi–17 helicopters, 50 Scorpion tanks/troop
carriers, and 5 second-hand German submarines.19

Almost all of the deferred weapons systems are still considered
to be necessary requirements, to be acquired as soon as economic
circumstances permit. There have been many factors involved in
the particular acquisition programs of all the countries in the
Asia–Pacific region over the past decade or so, some of which are
entirely non-military (such as the perceptions of prestige attendant
upon high-technology aerospace programs). Asia–Pacific countries
increased their defence spending through the last decade not
simply because of their increased economic capacity, but rather
because that capacity has allowed them to address increasing
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security concerns. As I concluded a more comprehensive review
of regional acquisition programs elsewhere:

Geostrategic and military factors provide the best accounting for
the recent regional acquisitions. In other words, by and large, the
acquisitions represent a rational response to the demands of
enhanced self-reliance in the context of increasing regional
uncertainty, which is attendant upon the extraordinary rate and
extent of change which now permeates the region.20

The general commitment to greater self-reliance remains
unabated, and the economic crisis has done nothing to reduce
regional uncertainty or promote regional confidence. It is likely
that in most of the affected countries the deferrals will extend for
another two or three years, and in Indonesia for at least another
five years.

Most contracted programs will proceed during this period and
there will also be some substantial new orders. Indonesia intends
to take delivery of 16 Hawk–200 light multi-role fighters, begin-
ning with the first two in May.21 Malaysia is proceeding with its
two-frigate program.22 And in April the Philippines issued tenders
for 24 multi-role fighters and 7 patrol vessels as part of a
$S13 billion defence modernisation program.23 It is likely that a
decade from now, in the case of nearly every country apart from
Indonesia, the force structures will be essentially the same as they
would have been in the absence of the economic trauma.

This is not to underestimate the shorter-term impact of current
economic difficulties in other areas of defence activities. With
regard to operations, in Southeast Asia at least, the economic crisis
has refocused attention on home defence, internal security, and
soft security issues (such as illegal immigration, or illegal fishing).
Indonesia, for example, has intensified its internal security oper-
ations.24 By March 1988, Malaysia had deployed four navy vessels
and two air force helicopters to assist the police in dealing with
the influx of illegal immigrants from Indonesia, of whom some
300 were reportedly arriving daily by boat to escape the economic
conditions in their own country.25 (There have even been reports
that Australia’s coastal surveillance activities were intensified in
January–February as the number of illicit small aircraft flights into
north Australia ‘increased significantly . . . at the height of the
Indonesian currency crisis’.)26

Training and exercise programs are always vulnerable in diffi-
cult economic circumstances. At the beginning of 1998, for
example, the Thai Air Force announced that its training and
exercise programs were being cut by 70 per cent because of its
inability to afford fuel.27
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This has inevitably impacted upon regional defence cooperation
programs, of which joint training and exercise activities are cen-
trepieces. For example, in early 1998 the Thai Air Force reckoned
that its joint exercises with Malaysia and Singapore might have
to be cut by as much as a half or even two-thirds.28 In March,
the US Department of Defense announced that it would provide
support to ‘maintain the scope of quality of [its] joint exercises’
with Thailand as well as with Indonesia, Malaysia, the Philippines,
Singapore and South Korea.29 Australia has also been concerned
that Indonesia’s difficulties might reduce the momentum of coop-
erative activities; more specifically, it has reportedly paid for some
of the Indonesian Air Force’s fuel costs in order to ensure that
the maritime patrols in the Zone of Cooperation in the Timor Sea
are maintained. Another aspect of cooperation, involving the
attendance of regional military officers at Australian staff colleges,
has also been hit by the cuts in regional defence budgets.30

It is possible that, over the longer term, the straitened economic
circumstances will lead to more efficient regional defence forces.
The need for large budgetary cuts and for the cancellation and
deferral of procurement programs could lead to a more rigorous
analysis of force structure requirements and a discarding of less
relevant systems (although I am not optimistic about this). In some
places, the lull in new acquisitions has provided the opportunity
for defence commanders and staffs to accord more attention to
the development of more coherent doctrines and operational con-
cepts, as well as more efficient maintenance and logistic support
capabilities, thus enhancing the net effectiveness of particular
forces. In the case of regional defence cooperation, there could
well be a consolidation of joint activities and a reorientation away
from relatively expensive exercises to more carefully tailored train-
ing programs. At the least, it should impel a stocktake of the
security cooperation process in the Asia–Pacific region, which
grew at an extraordinary pace in the half-decade from 1991 to
1996, but was already losing momentum by 1997.31

Maritime security cooperation

As I have argued at greater length elsewhere, the extraordinary
progress with the institutionalisation of security cooperation in
the Asia–Pacific region since about 1991–92 has been conduced
by concerns which regional security policy-makers and analysts
have about certain aspects of the emerging regional security envi-
ronment. The principal concerns are the uncertainty which
pervades the region, the high levels of economic interdependence
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and concomitant levels of vulnerability to destabilising economic
forces and economically inspired political conflict, the challenge
of the major Asian powers (and especially China), the vigorous
arms acquisition programs throughout the region, the prospects
of proliferation of weapons of mass destruction (at least in North-
east Asia), a variety of important maritime issues, the existence
of numerous territorial and sovereignty disputes and the possibility
that one or more of these could erupt into war.32

The salience of maritime concerns is well reflected in the
institutionalised regional security cooperation process, where
much of the dialogue and other cooperative activity is intended
to directly address maritime matters, while much again has
a significant maritime dimension. For example, maritime strike
capabilities not only comprise a large proportion of the new
acquisitions in the region, but these capabilities are also the ones
that are more likely to generate offsetting acquisitions elsewhere
in the region and hence to trigger unanticipated and undesired
arms races. It is therefore particularly necessary that these acqui-
sitions be accompanied by transparency and dialogue. Many of
the new maritime weapons systems, such as submarine warfare
systems and long-range anti-ship missiles requiring over-the-
horizon targeting, happen to be more prone to accidents and
miscalculation; hence the desirability of instituting some avoidance
of incidents at sea regime in the region. Other concerns, such as
piracy and illegal activities throughout many of the EEZs in the
region, can best be addressed through cooperative surveillance
and/or information-sharing efforts and arrangements.

Some of the foundations for building confidence and security
in the maritime dimension have already been instituted in the
region. The most important of these is the Western Pacific Naval
Symposium (WPNS), a biennial conference initiated by the Royal
Australian Navy in 1988, which brings together representatives of
the navies of the Association of South East Asian Nations
(ASEAN) states, the United States, Japan, the Republic of Korea,
the People’s Republic of China, Papua New Guinea, Australia and
New Zealand for a frank exchange of views on a wide range of
issues, including the law of the sea and SLOC protection. It is a
unique forum and a significant step towards better understanding
between regional navies. Some of the important conclusions
reached during WPNS dialogues are that the focus of cooperative
activities should be on operational matters, directed to very par-
ticular concerns (perhaps mostly non-military in nature), and
beginning with basic modes and procedures for information
exchange rather than the erection of new structures for multilat-
eral maritime surveillance efforts. For example, it was agreed at
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a WPNS Workshop in Sydney in July 1992 to jointly develop a
‘Maritime Information Exchange Directory’ (MIED), whereby
information on certain maritime activities would be shared by the
participating navies.33 A suggested list of activities which require
‘time-critical’ reporting includes: ‘maritime pollution/environment
concerns; high seas robbery/piracy; fisheries infringements; search
and rescue; suspicious activity indicating possible narcotics traf-
ficking; [and] humanitarian concerns’.34 The directory includes
formatting styles, addresses for reporting information, and the
agreed means of communication (such as specific radio frequen-
cies). The development of common procedures for communication
between regional navies and vessels provides a significant capa-
bility for regional confidence-building, which obviously far
transcends the particular purposes of the directory itself. However,
it must be said that many navies in the region have yet to
participate in MIED exchanges.

The ASEAN Regional Forum (ARF)

The most fundamental building block for cooperative security
regimes in the Asia–Pacific region is the institutionalisation of
regional security dialogue. Such dialogue should lead to better
appreciation of the concerns, interests and perceptions of the
participating countries, enhancing mutual understanding and trust,
and preventing misinterpretations, misunderstandings and suspi-
cions likely to cause tensions and even conflict. More generally,
institutionalised dialogue would serve as a mechanism for manag-
ing some of the uncertainty which presently confounds regional
security planners and analysts. However, too much should not be
expected from the dialogue process in terms of agreed solutions
to regional security problems, at least through the first decade of
the next century.

By far the most important development in this area has been
the ASEAN Regional Forum (ARF), which developed promptly
from the decision by ASEAN foreign ministers in 1991 to use the
ASEAN Post-Ministerial Conference as an ‘appropriate base’ for
addressing regional peace and security issues.35 The first ARF
meeting was held in Bangkok in July 1994. To begin with, the
ARF agenda was quite modest, though—as Singapore’s Defence
Minister, Dr Yeo Ning Hong, noted—the fact that 18 countries
‘at different levels of development and with different views on
how to achieve regional stability and resolve security issues’ could
meet to discuss sensitive security matters ‘is by itself a significant
achievement’.36 The first meeting was exploratory in nature and
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concerned as much with getting the mechanics and the process of
dialogue right as with substantive issues.

The second ARF meeting was held in Bandar Seri Begawan in
Brunei Darussalam on 1 August 1995. This was a path-breaking
meeting. The ministers adopted ‘a gradual evolutionary approach’
to security cooperation as set out in a Concept Paper prepared by
the ASEAN senior officials for the ARF Senior Officials Meeting
(SOM) in Bandar Seri Begawan in May.37 This evolution is to take
place in three stages:

Stage 1: Promotion of Confidence-Building Measures.
Stage 2: Development of Preventive Diplomacy Mechanisms.
Stage 3: Development of Conflict-Resolution Mechanisms.38

The Concept Paper included two lists of confidence-building
measures and other cooperative activities (see Table 5.3). The first
list ‘spells out measures which can be explored and implemented
by ARF participants in the immediate future’, that is, over the
next couple of years, such as publications of statements of defence
policy, participation in the UN Conventional Arms Register and
reciprocal high-level personnel exchanges. The second list is ‘an
indicative list of other proposals which can be explored over the
medium and long term by ARF participants and also considered
in the immediate future by the Track Two process’, such as
cooperative approaches to SLOCs, the establishment of zones of
cooperation in areas such as the South China Sea and maritime
information databases.39

The ARF SOMs, Intersessional Meetings and Intersessional
Support Group

The foreign ministers meet at the ARF only once a year (for two
days, in late July or early August). At the official level, a process
of SOMs has been instituted to support the ARF process, with
matters such as the preparation of agenda and meeting arrange-
ments.

The first ARF SOM was held in Bangkok in May 1994,
preparatory to the ARF meeting in July. Various proposals for
confidence- and security-building measures (CSBMs) were tabled
at the SOM, but these received only perfunctory consideration, as
most of the meeting was taken up with the protocol and
organisational aspects of the first ARF. The second ARF SOM was
held in Brunei in May 1995, two months prior to the second ARF.
This meeting was much more productive. It received for consid-
eration the Concept Paper prepared by the ASEAN senior officials,
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Table 5.3 The ARF process

STAGE I: IMMEDIATE (1995–96)

I CONFIDENCE-BUILDING MEASURES
PrinciplesPrinciples
1 The development of a set of basic principles to ensure a common

understanding and approach to interstate relations in the region.
2 Adoption of comprehensive approaches to security.
TransparencyTransparency
3 Dialogue on security perceptions, including voluntary statements of

defence policy positions.
4 Defence publications such as Defence White Papers or equivalent

documents as considered necessary by respective governments.
5 Participation in UN Conventional Arms Register.
6 Enhanced contacts, including high level visits and recreational activities.
7 Exchanges between military academies, staff colleges and training.
8 Observers at military exercises, on a voluntary basis.
9 Annual seminar for defence officials and military officers on selected

international security issues.

II PREVENTIVE DIPLOMACY
1 Develop a set of guidelines for the peaceful settlement of disputes, taking

into account the principles in the UN Charter and the TAC.
2 Promote the recognition and acceptance of the purposes and principles

of the TAC and its provisions for the pacific settlement of disputes, as
endorsed by the UN General Assembly (UNGA) in Resolution 47/53 (B)
on 9 December 1992.

3 Seek the endorsement of other countries for the ASEAN Declaration on
the South China Sea in order to strengthen its political and moral effect
(as endorsed by the Programme of Action for ZOPFAN).

III NON-PROLIFERATION AND ARMS CONTROL
Southeast Asia Nuclear Weapons-Free Zone.

IV PEACEKEEPING
1 Seminars/Workshops on peacekeeping issues.
2

Exchange of information and experience relating to UN Peacekeeping
Operations.

V MARITIME SECURITY COOPERATION
Disaster Prevention

STAGE II: MEDIUM AND LONG TERM

I CONFIDENCE-BUILDING MEASURES
1 Further exploration of a Regional Arms Register.
2 Regional security studies centre/coordination of existing security studies

activities.
3 Maritime information data bases.
4 Cooperative approaches to sea lines of communication, beginning with

exchanges of information and training in such areas as search and
rescue, piracy and drug control.
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as well as the products of three other ‘intersessional’ meetings (on
trustbuilding, peacekeeping, and preventive diplomacy). In addi-
tion to endorsing the Concept Paper, the ARF SOM also
recommended the establishment of an Intersessional Support
Group on Confidence Building and of Intersessional Meetings on
Cooperative Activities (including peacekeeping and search and
rescue) to assist the chairman of the ARF SOMs.40 These inter-
sessional activities have become the most important mechanism
for the development and implementation of regional CSBMs.

5 Mechanism to mobilise relief assistance in the event of natural disasters.
6 Establishment of zones of cooperation in areas such as the South China

Sea.
7 Systems of prior notification of major military deployments that have

region-wide application.
8 Encourage arms manufacturers and suppliers to disclose the destination

of their arms exports.

II PREVENTIVE DIPLOMACY
1 Explore and devise ways and means to prevent conflict.
2 Explore the idea of appointing Special Representatives, in consultation

with ARF members, to undertake fact-finding missions, at the request of
the parties involved in an issue, and to offer their good offices, as
necessary.

3 Explore the idea of establishing a Regional Risk Reduction Centre as
suggested by the UN Secretary-General in his Agenda For Peace and as
commended by UNGA Resolution 47/120 (see section IV, operative
paragraph 4). Such a centre could serve as a data base for the
exchange of information.

III NON-PROLIFERATION AND ARMS CONTROL
A regional or sub-regional arrangement agreeing not to acquire or deploy
ballistic missiles.

IV PEACEKEEPING
Explore the possibility of establishing a peacekeeping centre.

V MARITIME SECURITY COOPERATION
1 A multilateral agreement on the avoidance of naval incidents that apply to

both local and external navies.
2 Sea Level/Climate Monitoring System.
3 Establishment of an ASEAN Relief and Assistance Force and a Maritime

Safety (or Surveillance) Unit to look after the safety of the waters in the
region.

4 Conventions on the Marine Environment:
• Dumping of Toxic Wastes, and
• Land-based Sources of Marine Pollution.

5 Maritime surveillance.
6 Explore the idea of joint marine scientific research.
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The ‘second-track’ process

Since the early 1990s, there has been a burgeoning of non-
governmental activities and institutional linkages, now generally
referred to as the ‘second-track’ process.41 According to a current
compilation, these second-track meetings now exceed one per
week.42 Some of these are small workshops, sometimes involving
less than two dozen participants, and designed to address specific
issues (such as security of the sealanes through the region or
territorial disputes in the South China Sea).

The Council for Security Cooperation in the Asia Pacific
(CSCAP)

At the second-track level, the most structured and ambitious
initiative has been the establishment of the Council for Security
Cooperation in the Asia Pacific (CSCAP). The essential purpose
of CSCAP is to provide ‘a more structured regional process of a
non-governmental nature . . . to contribute to the efforts towards
regional confidence building and enhancing regional security
through dialogues, consultation and co-operation’.43

Established in 1992–93, CSCAP is a non-governmental
organisation (NGO), but one which integrally involves government
officials, albeit in their private capacities. Although it is considered
essential that the institution be independent from official control
in order to take full advantage of the extraordinary vitality and
fecundity of NGOs engaged in the second-track process, as well
as to allow relatively free discussion of diplomatically sensitive
issues that cannot be brought up in official forums, it is also
recognised that official involvement is necessary in order to attract
government resources and to ensure that the value and practica-
bility of the NGO efforts secures official appreciation. In other
words, the prospects for implementation should count for as much
as the intrinsic worth of any ideas generated in the second-track
process. It is considered important that the official involvement
include senior military personnel as well as defence civilians and
foreign affairs officers.

The progress that CSCAP has made over the past five years
has been quite remarkable. In addition to the founding ten mem-
bers of the council (Australia, Canada, Indonesia, Japan, South
Korea, Malaysia, the Philippines, Singapore, Thailand and the
United States), six other countries have joined (New Zealand,
Russia, North Korea, Mongolia, Vietnam and China), as well as
four associate and observer members (European CSCAP, India, the
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United Nations and Taiwan). Nineteen member committees have
been established, as well as a CSCAP Secretariat in Kuala Lumpur.

Five Working Groups, which are the primary mechanism for
CSCAP activity, have also been established. These are a Working
Group on CSBMs, which has been mainly concerned with trans-
parency measures, such as Defence White Papers and regional
arms registers, but is now also considering the question of an
AsiaAtom for dealing with security aspects of nuclear energy
developments in the region; a Working Group on Concepts of
Comprehensive and Cooperative Security, which has produced a
CSCAP Memorandum [No. 3] on The Concepts of Comprehensive
and Cooperative Security which was submitted to the ARF SOMs
in 1996;44 another on Security in Northeast Asia, which has had
a slower start than the others, due to the relatively recent accession
of North Korea and China to CSCAP; and a Working Group on
Maritime Cooperation, which has been the most productive. The
fifth Working Group, on Transnational Crime and Regional Secu-
rity, was established in 1996–97.

The CSCAP Working Group on Maritime Cooperation

The CSCAP Working Group on Maritime Cooperation is one
of the most important second-track activities in the region. Under
the leadership of Indonesian and Australian co-chairs, Rear Admi-
ral R.M. Sunardi (Retd) and Commodore Sam Bateman (Retd),
this group has been well structured, efficiently organised, con-
scious of its objectives, and has a perspective plan designed to
achieve those objectives. Its membership includes serving and
retired naval officers, marine scientists, international lawyers,
ocean and coastal management authorities, and scholars from
various disciplines. A broad view of security has been adopted,
encompassing such issues as maritime safety, resources conserva-
tion, coastal zone management and unlawful activities at sea (for
example, drug smuggling, illegal population movements and
piracy), as well as more conventional maritime security issues.45

The Working Group on Maritime Cooperation has now had
five meetings—in Kuala Lumpur in June 1995 and April 1996, in
Jakarta in December 1996, in Bangkok in May–June 1997, and
in Tokyo in November 1997. The group has now produced three
edited volumes.46 The meeting in Jakarta in December 1996 pre-
pared a draft Guidelines for Regional Maritime Cooperation,
which began as a proposal for a Regional Agreement on the
Avoidance of Incidents at Sea but has been substantially broadened
to serve as a multilateral instrument for maritime cooperation
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quite generally. It contains articles on matters such as respect for
sovereignty and sovereign rights, law and order at sea, marine
safety, marine scientific research and disaster mitigation.47 The
Guidelines have recently been forwarded to the ARF SOMs.

The papers prepared for the meeting in Bangkok in May–June
1997 were published in early 1998.48 They are concerned with
‘Regional Oceans Management and Security’, and include discus-
sions of jurisdictional rights and responsibilities concerning
activities such as navigation, fishing, mining, waste disposal, tour-
ism and recreation in oceans; possible management regimes;
conflict and dispute settlement regimes; marine environmental
management; law and order and safety at sea; and other possibil-
ities for enhancing dialogue, cooperation and regional relations
with respect to maritime matters.

Regional oceans management and security

Improved mechanisms for ‘oceans governance’, by national gov-
ernments, regional organisations and international agencies, are
an increasingly urgent necessity. The expansion of economic activ-
ities at sea has led to over-fishing, pollution, and irreparable
environmental damage. There are numerous overlapping claims to
jurisdiction, a lack of agreed maritime boundaries, and no agreed
mechanisms for dispute resolution.

Good oceans governance is important for regional security in
several ways. It may well be not only that agreements for regional
cooperation with respect to marine scientific research, resource
and environmental management, safety, and economic activities
are easier to reach than agreements concerning conventional
security cooperation, but also that they provide opportunities for
regional dialogue which build mutual trust and confidence and
enhance regional security overall. It has immense potential value
as a basis for preventive diplomacy.49

Conclusion

Extraordinary progress has been made over the past decade with
the institutionalisation of CSBMs in the Asia–Pacific region. As
compared to the situation in the early 1990s, the process is now
much more structured and focused. The ARF has been established
and has endorsed a schedule for implementation of a wide variety
of CSBMs; and a second-track process, of which CSCAP is the
premier institution, has been developed to support the ARF.
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The maritime aspect has been central to this process—reflecting
the maritime dimensions of the Asia–Pacific region and the increas-
ing importance of maritime factors (including economic activities,
arms acquisitions, and issues of national conflict) in the regional
security environment. This importance has been acknowledged at
the official level in the ARF’s agenda, which features maritime
matters in both its ‘immediate’ and ‘medium and long term’
time frames, as well as in more specific forums such as the
Workshops on Managing Potential Conflict in the South China
Sea. At the second-track level, it is evinced in the activities of the
CSCAP Working Group on Maritime Cooperation.

It has been appreciated that the maritime aspect of security is
very comprehensive. Conventional maritime security issues remain
important—such as the security of SLOCs and naval develop-
ments. However, non-conventional security issues, such as marine
safety, resources conservation, coastal zone management and
unlawful activities at sea (e.g., drug smuggling, illegal population
movements, waste disposal and piracy)—i.e., matters which com-
prise ‘oceans governance’—are increasingly important.
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6 Oceans governance and
regional security cooperation
Ji Guoxing

OCEANS GOVERNANCE AND REGIONAL SECURITY COOPERATION

Following a variety of United Nations (UN) ‘years’ to mark global
issues ranging from human rights to poverty eradication, 1998
was the UN International Year of the Ocean. The aim of the Year
of the Ocean was to draw the world community’s attention to the
issue of the ocean and to encourage them to take actions for
sustainable economic development and environmental protection
of the world’s oceans.

The world is now faced with population increase, resource
scarcity and environmental degradation. Global and regional ten-
sion and conflict is becoming increasingly associated with access
to and control over resources and concern for the environment.
Many countries are pinning their hopes on solutions to these
thorny issues, on the oceans. Taking advantage of the opportuni-
ties created by the Year of the Ocean, progress might be made
toward some substantial and practical agreements on cooperative
efforts in oceans governance. With the entry into force of the UN
Law of the Sea Convention (LOSC) in November 1994, a new
period of peaceful utilisation and comprehensive governance of
the oceans has begun. However, a maritime cooperative security
regime, both regional and global, has not been correspondingly
developed, and critical uncertainties in maritime jurisdiction are
matters of common concern.

Oceans governance in fact is part of security, and maritime
cooperation is an essential element of security cooperation. Until
now, maritime security cooperation has not been given enough
attention. As the sea is the central component of the Asia–Pacific,
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maritime cooperation could act as a catalyst for establishing
a security regime, and serve as a bridge for broader security
cooperation.

Professional sailors share a common maritime heritage and unique
way of life that provide fertile ground for achieving broader
international goals.

Despite differences in cultures, religions, and political
persuasions, there is much in our common experience at sea that
binds seafaring men and women together. In raging seas and
typhoon winds there are no enemies, only survivors.1

The comprehensive cooperation in oceans governance and mar-
itime security in the Asia–Pacific should be put on the regional
agenda as soon as possible.

Regional oceans governance and maritime cooperation could
be unfolded within either the Association of South East Asian
Nations (ASEAN) Regional Forum (ARF) or Asian Pacific Eco-
nomic Cooperation (APEC). But the reform and restructuring of
ARF and APEC should be done first so that they themselves will
be efficient enough to deal with challenges.

Present status

The sea is the very source of life on earth. More than 70 per cent
of the earth’s surface—361 million square kilometres—is water,
and 3.6 billion people live within 60 kilometres of coasts. The
marine resources are enormous. Apart from many other minerals,
there are an estimated 135 billion tonnes of oil and 140 trillion
cubic metres of gas under the sea, constituting 45 per cent of the
world total oil and gas resources. More than 12.5 million fisher-
men annually net 90 million tonnes of fish.

The Asia–Pacific is distinctively maritime in nature. The South
Pacific region is almost entirely water. Southeast Asia has a vast
span of water, with the South China Sea covering an area approx-
imately 2.5 million square kilometres. Northeast Asia has the
Yellow Sea, East China Sea, the Sea of Japan, the Sea of Okhotsk,
and the Bering Sea. There are several straits of strategic impor-
tance, such as the Straits of Malacca, Lombok, and Sunda in
Southeast Asia and the Straits of Tsushima, Tsugaru, and La
Perouse in Northeast Asia.

In terms of ship movement, the seas and straits in the region
are among the busiest in the world. The Strait of Malacca, with
as many as 200 ship movements per day, is one of the busiest
channels in the world, and there are more naval accidents in the
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Sea of Japan than in any other region. Many countries in the
region rely on the sea to develop trade and acquire resources from
other continents. The bulk of US trade with Asian–Pacific coun-
tries is done across the sea, and Japan depends on the sea for
resources and shipping of its manufactured goods. ‘In the Asia
Pacific region, tension over access to energy resources is becoming
acute. There are fears among several nations in the region over
the security of their energy supply.’2

There exist a lot of maritime disputes in the Asia–Pacific.
LOSC has created for the first time an all-round legal framework
for the oceans, and has made a substantial contribution to oceans
order; but despite its intention to minimise conflict and eliminate
ambiguity, the LOSC is itself a source for new conflicts. Overlap-
ping jurisdiction in the exclusive economic zone (EEZ) and
continental shelf is an inevitable outcome of this new regime.
In Southeast Asia, for example, all littoral states have declared
200 nm EEZs, and it is estimated that probably 90 per cent of
the living resources and almost all of the presently exploitable
non-living resources are found within the 200 nm EEZs. The EEZs
of most bordering states overlap with adjacent neighbours, thus
giving rise to boundary delimitation problems. The jurisdictional
problems over high seas enclaves within the semi-enclosed Sea of
Okhotsk and the Bering Sea are also a source of international
dispute.

The situation is further complicated by existing territorial
disputes that have direct relevance to maritime jurisdiction. In
Northeast Asian waters, there is the contention between China
and Japan over the Diaoyu Dao/Senkaku Islands, the contention
between Japan and South Korea over the Dok-Do/Takeshima, and
the conflict between Japan and Russia over the Northern Islands.
In Southeast Asian waters, the most contentious issue is the
multi-claimed Nansha/Spratly Islands, which are of strategic
importance because of their marine resources, potentially large
submarine deposits of oil and gas, and the location in the middle
of sea lines of communication (SLOC) between the Indian and
Pacific Oceans.

To defend respective maritime rights and interests, many coun-
tries in the region, including a number of medium and small states,
are engaging in defence build-ups. Maritime capabilities are at the
forefront of these defence acquisition programs. In the near future,
there will be more navies of consequence on the maritime scene.
With the significant increase of regional maritime strike capabili-
ties, the risk of local misunderstanding and miscalculations will
be much higher than it is at present.

Marine environmental degradation in the Asia–Pacific is
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another serious problem. This includes land-based sources of
marine pollution, vessel source pollution, hydrocarbon pollution,
decline of vulnerable marine animals, etc. In the region, ‘[a]
growing set of pervasive environmental problems including funda-
mental alterations of biological and geophysical conditions are
undermining economic growth and creating societal disputes’.3

This greatly affects the sustainable development of the region, and
is in contradiction with Chapter 17 of Agenda 21, agreed at the
UN Conference on Environment and Development in Rio de
Janeiro in 1992 on the sustainable development of the coastal and
oceans environment of the world.

What is more worrisome is that there is no maritime security
cooperation mechanism in the region. Unlike Europe, there are no
well-defined and established rules. Except for a few bilateral
treaties, no broadly recognised procedures provide guidelines for
the conduct of maritime activities within the region. Maintenance
of the status quo ‘ignores manifold signals of approaching danger
and invites mistrust, miscalculation, and miscue in the evolving
regional security environment’.4 The suspicion in interstate rela-
tions is fostered by a network of potential conflicts which could
escalate dangerously. Furthermore, countries in the region lack the
political will to deal with the sovereignty disputes over islands.

Scope of cooperation

The scope for regional maritime security cooperation includes
transparency, confidence-building measures (CBMs) and naval
arms control. These measures may be developed both progressively
and alternately. They overlap to a certain extent, and can com-
plement and promote each other. They may also be divided into
several stages for adoption. Transparency would be set for the first
stage, and naval arms control for the last stage. Due to the high
mobility of naval forces that can be easily moved from theatre to
theatre, naval arms control is ideally accomplished on a global
basis; but owing to difficulty of global process, regional naval
arms control in the Asia–Pacific might be encouraged to take the
lead.

The establishment of maritime CBMs is an important part of
maritime security cooperation. This is an effective step to reduce
the risks of maritime conflicts and misunderstanding of maritime
activities at sea. The underwater environment is particularly
opaque, and underwater operations are particularly subject to
uncertainty, confusion, loss of control, accidents and inadvertent
escalation. Maritime CBMs exactly meet the requirements.
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The ARF Concept Paper has well specified both maritime
CBMs and maritime cooperation measures. The former include
maritime information databases; cooperative approaches to SLOC,
beginning with exchanges of information and training in such
areas as search and rescue, piracy and drug control; mechanisms
to mobilise relief assistance in the event of natural disasters; and
the establishment of zones of cooperation in areas such as the
South China Sea. The latter include ‘a multilateral agreement on
the avoidance of naval incidents that apply to both local and
external navies’, and various mechanisms involving ‘oceans gov-
ernance’ (for example, conventions on the marine environment,
joint marine scientific research, a regional sea level/climate
monitoring system, search and rescue measures and maritime
surveillance).5 It is time now for the relevant countries to take
actions based on the Concept Paper.

In view of the present conditions, the following four regimes
might be built first in the long-term process of maritime cooper-
ation:

1 The first would be a regional maritime surveillance and safety
regime. This would be useful in peacetime for enhancing
maritime safety along the busy shipping routes in the area.

It is unlikely that, at least in the first instance, any regional
country would agree to the regime extending into sovereign
waters. This may be possible in the longer term as countries
develop joint operating procedures and gain confidence in the
region. But in the shorter term, countries should at least
perceive benefit in the regime providing data to national
surveillance centers on the movements of vessels entering and
leaving archipelagic waters and territorial seas.6

2 The second would be a regional avoidance of incidents at sea
agreement (INCSEA). The 1972 agreement between the United
States and the Soviet Union to prevent incidents on and over
the high seas is an excellent example of a practical maritime
CBM. A review of that agreement has identified several reasons
for its success: mutuality of interest; involvement of profes-
sional naval officers; consistency with agreed customary
international law; a working and workable agreement; and a
bilateral forum. More recently Russia has signed INCSEAs
with Japan and South Korea, creating conditions for a regional
INCSEA.

3 The third would be a regional LOSC application regime. It
might include a unified interpretation of the LOSC stipulations,
and suggestions on amendments and supplements to be made
in LOSC for reducing ambiguity and conflicts.
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Conventional international law, in the form of the 1982
UNCLOS [UN Conference on the Law of the Sea], customary
international law, and judicial decisions have all failed to come
up with an acceptable set of criteria which express normative
distinctions between the different justifications utilised by states
for the breadths of their claims. The uncertain nature of
relevant norms has permitted wide discrepancies to emerge
between claims and counterclaims.7

Thus discussions on these relevant norms and on an acceptable
set of criteria are much needed for confidence-building and
conflict resolution.

4 The fourth would be a regional environmental security regime.
Opportunities do exist for environmental issues to be the focus
of confidence-building and cooperation. Of special note is the
opportunity for regional cooperation in oil pollution preven-
tion and emergency response, in control and monitoring of
vessel source pollution.

Determining those military facilities that contribute to the
production of toxic wastes, air and water pollutants, as well as
solid wastes in the region may also be another useful
cooperative exercise.8

Maritime cooperation mechanism

Given the fact that economic development has been the top
priority of Asian–Pacific countries and that maritime issues are at
the forefront of regional security concerns, the increase of regional
maritime cooperation would be well appreciated by regional coun-
tries. LOSC establishes in general terms the regime for managing
the oceans and seas of the world, and Agenda 21 further contains
the broad agenda for the sustainable development of the coastal
and oceans environments of the world. They serve as guidelines
for Asian–Pacific countries to follow in oceans governance. How-
ever, Asian–Pacific countries have to adapt them to the regional
conditions, and to concretise them in the implementation. For
example, ‘Despite the general acceptance of the EEZ concept, there
existed the potential for much debate as to how the regime should
actually operate’.9

At present, some forms of maritime cooperation, mainly bilat-
eral and sub-regional, have existed in the region, such as the
1979/90 Malaysia–Thailand Joint Development Agreement, the
1989 Australia–Indonesia Timor Gap Zone of Cooperation Treaty
and the 1992 Malaysia–Vietnam Memorandum of Understanding.
Besides these are the Indonesia-initiated Workshops on Managing
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Potential Conflict in the South China Sea; the Western Pacific
Naval Symposium, a biennial conference initiated by the Royal
Australian Navy in 1988; and the February 1995 Indian-sponsored
naval meeting of ships and leaders from both the Indian Ocean
and Southeast Asia. The trilateral security dialogue among Japan,
the US, and Russia since 1994, and the first non-governmental
security dialogue among Japan, the US and China in mid-July
1998 in Tokyo may also involve the maritime dimension. But on
the whole, they are scattered and fragmentary with limited effects,
and have not formed an organic mechanism.

Notable progress in CBMs has been made over the past decade
in the Asian–Pacific region.

The ARF has been established and has endorsed a schedule for
implementation of a wide variety of CSBMs; and a second-track
process, of which CSCAP [Council for Security Cooperation in the
Asia–Pacific] is the premier institution, has been developed to
support the ARF.10

With these developments, the Asian–Pacific countries need to
embark on the building of a regional maritime cooperation mech-
anism based on the present CSCAP Working Group on Maritime
Cooperation.

This new maritime cooperation mechanism would deal with
all the major issues in oceans governance, which include marine
resource exploitation and management, SLOC security, maritime
boundary delimitation and dispute resolution, marine environment
protection and other maritime CBMs. Certainly it would not
tackle all the issues at the same time. It would handle the easy
ones first, then go on to the difficult ones. It should work out
plans for the short, medium and long terms. It is evident that
cooperation would be more easily agreed upon in relation to the
joint exploitation of shared natural resources than in cases of
disputed offshore territories. The mechanism would coordinate all
the bilateral and sub-regional activities in the region, and would
try to bring them into line with its overall plan.

At present there exist two regional organisations, ARF and
APEC. The regional maritime cooperation mechanism might fall
within the framework of one of the two organisations. But ARF
and APEC have to reform and restructure themselves first so as
to become more efficient institutions.

The ARF, built on the style of ASEAN, works on a consensus
basis; and APEC emphasises the unbinding nature of its decisions.
They have worked fine in the past, but now faced with the
financial crisis in Asia, they have done nothing and have proved
to be inefficient. Their credibility has greatly been affected. To
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improve the situation, they need to undergo fundamental changes
in the decision-making and decision implementation process.

In spite of the problems existing in ARF and APEC, it is
meaningless and unfeasible for the maritime cooperation mecha-
nism to be independent. These two organisations have existed for
years, and a series of functional mechanisms have been in place
to support them. What’s more, they have successfully brought
together regional leaders. Their problem is reform and readjust-
ment. To enlarge their functions and mechanisms is comparatively
easy.

China’s positive attitude

China has important maritime interests. It has a total coastline of
18 400 kilometres, some 6500 coastal islands, and possibly more
than 3 million square kilometres of maritime jurisdictional zones.
China’s maritime jurisdictional zones are estimated to encompass
20 billion tonnes of oil reserves and 2.9 trillion cubic metres of
natural gas, constituting 20 per cent of the country’s total oil and
gas resources. Besides, they encompass 0.44 billion tonnes of
offshore mineral deposits, 1 billion kilowatts of marine energy
reserves and an annual turnout of 5 million tonnes of fishery
products.

Having realised the importance of oceans to its sustainable
development, China is developing a national strategy for ocean
management. There was no overall plan to develop the country’s
oceans in the past, but with the acceleration of the exploitation of
ocean resources in recent years, a plan has been worked out,
emphasising the investigations of ocean resources and conservation
of marine surroundings. The output value of China’s maritime and
oceanic products industry is expected to increase to 10 per cent of
the country’s gross domestic product by 2010 from 4 per cent
recorded in 1996. Many provinces and municipalities have set up
special agencies in charge of ocean management.

China is improving its oceanic legislation. China will develop
its oceans in accordance with LOSC, which it formally ratified in
1996. ‘A draft of the State law to manage the country’s exclusive
economic zones and continental shelves has been presented to the
National People’s Congress for examination and approval.’11 The
state law on protecting oceanic environment adopted 16 years ago
will be revised to meet present requirements.

A second national survey on the basic environmental quality
of China’s oceans is under way. Survey results will become the
foundation for the state to draft policies to abate the deteriorating
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oceanic environment in the next century. In the 1970s, China did
a similar survey. However, the situation has changed rapidly since
then. The environmental quality of sea areas near coastal cities,
river mouths and bays has been degrading year by year. According
to the statistics by the Chinese Oceanic Administration, there are
217 major sources of waste water dumping on the coast, and some
8.6 billion tonnes of untreated waste water annually flows into
the sea from these outlets.

Cooperation with other countries for ocean management and
maritime security accords with China’s national interests, and the
establishment of a regional maritime cooperation mechanism
would naturally win China’s support. China’s position is that it
is the shared goal and mission of all Asian–Pacific countries to
promote regional maritime security, and that regional maritime
cooperation arrangements are the most effective and the least
expensive means to defend national interests.

China and the US signed, on 19 January 1998 during US
Secretary of Defence William Cohen’s visit to China, an agreement
on the establishment of a consultation mechanism to strengthen
maritime safety. Both sides have agreed to adopt a modest,
step-by-step approach to establishing mechanisms to increase
confidence and reduce misunderstandings. This illustrates China’s
positive attitude towards security cooperation with others.

As President Jiang Zemin says, China has attached great
significance to and taken an active part in East Asian cooperation.
In respect to the first informal China–ASEAN Summit, where
China and ASEAN have agreed to establish a good-neighbourly
partnership of mutual trust oriented towards the twenty-first
century, he suggested it should

make the best use of the existing mechanism of all-round dialogue
and cooperation between China and ASEAN to broaden our
exchanges and cooperation in all areas, at all levels and through all
channels, and strengthen the exchanges and contacts between
leaders and people from all walks of life of our two sides to
enhance our mutual trust, expand common ground and promote
friendship.12

What he says reflects China’s sincerity and enthusiasm in partic-
ipating in regional cooperation, including maritime cooperation.
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7 Regional cooperation for
marine environmental and
resources management
Kilifoti S. Eteuati

REGIONAL COOPERATION

The Pacific region, the focus for this chapter, is an ocean region.
The 22 countries and territories of Melanesia (West), Polynesia
(South and East), and Micronesia (North) which make up this
region are spread out over an area in excess of 30 million square
kilometres, of which 98 per cent is covered by the waters of the
Pacific Ocean. It is also a region of extreme diversity in land
forms, populations, cultures, politics and economics. Of the total
land area amounting to a little over half a million square
kilometres, Papua New Guinea accounts for 84 per cent while
four countries (Nauru, Tuvalu, Tokelau and Pitcairn) are each
smaller than 30 square kilometres.

The high rugged mountainous islands of Papua New Guinea,
New Caledonia, Solomon Islands, Vanuatu, Fiji and Samoa are
contrasted by 15 of the countries and territories which are made
up wholly or largely of tiny, highly vulnerable low-lying atolls and
coral islands. Except for Nauru with onshore mineral deposits, all
the atoll countries depend almost exclusively on the sea for their
existence.

The total population of the region, estimated at 7 million for
1998, ranges from Papua New Guinea with 4.5 million people,
to Pitcairn with under 60 people. On the population growth scale,
the population of the Commonwealth of Northern Mariana
Islands has been growing annually at 5.6 per cent in recent years,
while Niue on the other extreme has been losing people through
migration at the rate of 2.4 per cent annually.

Politically, 14 countries are constitutionally independent while
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the remaining eight are territories of the United States (three),
France (three), and the United Kingdom and New Zealand with
one each.

The Pacific region lends itself to regional cooperation. And
nowhere has regional cooperation been better utilised and more
successful in this region than in the management of the marine
environment and resources.

All the principal regional organisations—the South Pacific
Forum, the Pacific Community (formerly the South Pacific Com-
mission), the Forum Fisheries Agency (FFA), the South Pacific
Applied Geoscience Commission, and the South Pacific Regional
Environment Program (SPREP)—deal with some important aspect
of marine environmental and resources management.

The South Pacific Forum (the Forum), established in 1971, is
the foremost political grouping in the region, being made up of
the political leaders of the 14 constitutionally independent Pacific
Island countries as well as Australia and New Zealand. Forum
endorsement of a program or a proposal is a guarantee of priority
treatment in the Pacific region.

Following the dramatic developments relating to the estab-
lishment of the 200 nautical mile exclusive economic zones (EEZs)
in the negotiations at the third UN Conference on the Law of the
Sea which started in late 1973, the Forum in 1976 embraced the
EEZ concept and formally resolved that Forum member countries
would cooperate and harmonise their fisheries policies and adopt
a coordinated approach towards access negotiations with distant
water fishing nations. In making this decision the Forum quickly
recognised that the effective implementation of this decision
and the overall necessary promotion of the conservation and
rational utilisation of fish stocks in the region would require a
massive effort in building up an extensive base of information and
knowledge about the marine living resources and the marine
environment in the Pacific region.

At its 1977 meeting, the Forum established the FFA to under-
take this task. The mandate of the FFA was to collect, analyse
and distribute statistical and biological data on the living resources
of the region, especially the highly migratory species; to collect
information on the management procedures, legislation, and agree-
ments on fisheries resources adopted by governments both within
and outside the region; and to inform, advise and assist member
countries in their development of fisheries policies, drafting of
legislation, negotiation of agreements, authorisation of licences,
collection of fees, and in matters relating to surveillance and
enforcement.

The FFA convention restricted the FFA membership essentially
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to members of the Forum, but it recognised that ‘effective coop-
eration for the conservation and optimal utilisation of the highly
migratory species in the region will require the establishment of
additional machinery to provide for cooperation between all
coastal states in the region and all states involved in the harvesting
of such resources’. This provision was aimed to accommodate the
requirements of Article 64 of the Convention on the Law of the
Sea 1982. It was necessary for the Forum to adopt this approach
because in 1977 they needed to move urgently on this issue, but
some important distant water fishing nations were not prepared
to recognise the rights of the coastal states over highly migratory
species in their exclusive economic zones.

At the moment, one of the most important developments in
the region has been the ongoing negotiations which started in
1994 between the Pacific region coastal states and the distant
water fishing nations to develop an appropriate regional
machinery for the conservation and management of highly migra-
tory fish stocks in the Western and Central Pacific.

The FFA has been highly successful in fulfilling its mandate
and its success has resulted in the adoption by the other ocean
regions of the world of the Pacific regional cooperative approach
in the management of ocean living resources.

Perhaps the most spectacular success of the FFA group was the
conclusion in 1987 of the unique multilateral fisheries treaty
between the 16 FFA member governments and the government of
the United States. The United States fishing fleet has been catching
large quantities of tuna under the high seas regime which gave
them the freedom to fish as they wished. A non-signatory to the
1982 Law of the Sea Convention at the time, the United States
refused to recognise that coastal states have sovereign rights over
highly migratory fish in their economic zones. This situation led
to dramatic confrontations which included the capture of Ameri-
can fishing boats by the South Pacific surveillance and enforcement
units.

For three years the 16 FFA countries, with their widely diverse
backgrounds and national interests, stood solidly together and
negotiated as a group with the US Government until a treaty was
successfully concluded. The treaty allowed a certain number of
US-registered purse seiners to fish for the highly migratory tuna
in the exclusive economic zones of the Pacific Island countries for
a significant licence fee, which is divided among the FFA member
countries according to a formula which they have negotiated
amongst themselves.

The treaty specifically recognises the heavy dependence by the
Pacific Island countries on marine resources and the importance
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of the sustainable development of these resources. The strong
management provisions in the treaty clearly reflect this concern.
Some of the measures included in this treaty to protect the rights
and interests of the Pacific Island parties were: limitation on the
number of licensed vessels; designation of closed areas and limited
areas to fishing; strict reporting requirements on vessel location,
catch location and catch size; regulation of fishing seasons; and
the placement on the fishing vessels of trained observers from the
FFA countries. Significantly, the US Government agreed to a treaty
obligation for it to be ultimately responsible for ensuring that the
US fishermen abide by the provisions of the treaty. The US has
not entered into a similar treaty elsewhere in the world.

Since 1987, the parties have refined and improved the imple-
mentation of the provisions of this treaty, which has resulted in
better compliance and greatly increased licence fees.

The negotiation of this treaty presented the most difficult
challenge to regional cooperation in the Pacific region. The FFA
member countries with extensive economic zones in the Western
Pacific possessed some of the richest tuna fishing grounds in the
world, while the countries to the east, even those with large
economic zones, have relatively poor fishing areas. The American
fishermen made some very lucrative offers to the FFA members in
the west to negotiate bilateral fishery agreements. The national
interests of these countries clearly pointed to the desirability of
entering into bilateral fishery agreements and, understandably,
their senior officials and advisers gave these proposals serious
consideration. This resulted in many tense and prolonged discus-
sions among the FFA member countries during the treaty
negotiations. At times, certain contentious issues had to be
referred to the Pacific political leaders and at this level the
commitment to regional cooperation, certainly in marine affairs,
never wavered.

The ongoing negotiations with the distant water fishing nations
on the conservation and management of highly migratory fish
stocks in the Western and Central Pacific is a crucial one for the
Pacific Island countries. These negotiations will again test
the strength of regional cooperation as vital national interests are
weighed up against regional solidarity. The high-level conference
on this issue held in Majuro on the Marshall Islands in June 1997
decided in the Majuro Declaration to work towards the estab-
lishment of an effective mechanism for the conservation and
management of highly migratory fish stocks of the region in
accordance with the Law of the Sea Convention 1982 and the
Implementing Agreement of 1994. It also decided on an overall
time frame of three years from June 1997 in which to negotiate
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and establish this mechanism. The Forum meeting in Rarotonga
in September 1997 endorsed the Majuro Declaration, which means
that this matter has now become a top priority for the Pacific
nations and for FFA.

The 1977 Forum meeting, in considering the marine resources
issue, accepted that any discussion on resources must necessarily
include the environment and vice versa. So, in addition to the
establishment of the FFA, the 1977 Forum meeting also resolved
that ‘South Pacific countries will more effectively manage their
unique South Pacific environment by the adoption of common
approaches and standards to development planning and environ-
ment conservation and by strong regional cooperation’. The
meeting directed the Forum secretariat to take active steps to
establish a regional environmental body in conjunction with the
South Pacific Commission, which had already undertaken several
regional initiatives in environmental management in the Pacific.
SPREP was established within the South Pacific Commission in
1980, and its headquarters was relocated to Apia, Samoa in late
1991 after its member countries decided to upgrade it to be an
independent regional organisation.

SPREP’s first major task was the coordination of the prepara-
tions for the Conference on the Human Environment in the South
Pacific which was held in Rarotonga in 1982. This was the first
major international conference on the South Pacific environment
and it brought the resources of the United Nations Environment
Program as well as those of the International Union for the
Conservation of Nature to bear on the environmental issues of
this region, in conjunction with the environmental ministers and
senior officials from the Pacific countries. This conference adopted
two important documents, the South Pacific Declaration on Nat-
ural Resources and the Environment, and the Action Plan for
Managing the Natural Resources and the Environment of the
South Pacific Region. The Declaration emphasised the importance
of sustained and integrated environmental, economic, social and
resource planning and management. It stressed the need for an
effective program of public information, education and training
in skills related to environmental management, and proposed the
establishment of legal instruments and institutional arrangements
for the effective implementation of environmental policies.

Following the Rarotonga conference, SPREP (with the assis-
tance of the United Nations Environment Program’s Regional Seas
Program) was directed by the South Pacific Conference, the gov-
erning body of the South Pacific Commission, and with the
endorsement of the Forum, to organise the 27 SPREP member
governments to negotiate and establish a South Pacific Environ-
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mental Convention similar to those which have been concluded in
other designated ocean regions around the world.

After four years of negotiation, in November 1986 the coun-
tries of the region adopted: the Convention for the Protection of
the Natural Resources and Environment of the South Pacific
Region; the Protocol Concerning Cooperation in Combating Pol-
lution Emergencies in the South Pacific Region; and the Protocol
for the Prevention of Pollution of the South Pacific Region by
Dumping. This is the SPREP Convention and it came into force
in August 1990.

The convention is an umbrella agreement for the protection
and management of the natural resources and the marine environ-
ment of the South Pacific. The convention area covers the 200 nm
EEZs of the 27 member countries in the region as well as the
areas of the high seas which are completely enclosed by the mem-
bers’ EEZs. The major environmental significance of wisely
managing the marine resources in the region is reflected by the
inclusion of ‘natural resources’ in the title of the convention,
something which does not occur in similar conventions for other
oceanic regions.

The convention is exceptional furthermore because it contains
an agreement by the parties, which included France and the United
States, ‘to prohibit the dumping of radioactive wastes or other
radioactive matter in the Convention area’, and the parties also
agreed ‘to prohibit the disposal into the seabed and subsoil of
the Convention area of radioactive wastes and other radioactive
matter’.

The convention lists the sources of pollution which need to be
controlled: vessels, land-based sources, seabed activities, dis-
charges into the atmosphere, waste disposal, toxic and hazardous
waste storage, testing of nuclear devices, mining and coastal
erosion.

It also lists the environmental management measures which
require regional cooperation: the protection of fragile ecosystems
and their wild flora and fauna, pollution abatement in cases of
emergency, environmental impact assessment, scientific and tech-
nical cooperation, technical assistance, information sharing, and
liability and compensation for damage from pollution in the
convention area.

Global warming, leading to climatic changes especially sea level
rise, constitutes one of the most serious threats to the Pacific
region and the survival of some island states. This issue therefore
continues to be a major component in SPREP’s current Action
Plan 1997–2000, under the Climate Change and Integrated
Coastal Management Program. The principal project under this
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program is designed to strengthen the capacities of the participat-
ing (most vulnerable) countries, in terms of training, institutional
strengthening and planning activities, to enable them to meet their
reporting obligations under the United Nations Framework
Convention on Climate Change. The project has six major
capacity-building objectives which lead to these outputs:

• an inventory of greenhouse gas sources and sinks;
• an evaluation of mitigation options;
• national vulnerability assessments;
• an evaluation of adaptation options;
• a national implementation plan; and
• the first national communication to the conference of the

parties to the United Nations Framework Convention on Cli-
mate Change.

This SPREP-coordinated project is funded by the Global En-
vironment Facility through the United Nations Development
Program.

The Pacific Island countries have warmly welcomed this project
(it has been endorsed by the Forum) and it is recognised as the
most constructive regional response to a most serious threat to
the survival of the whole land mass of states containing societies
with distinct and unique cultures.

The other regional agreements on the protection of the marine
environment and resources management which need mentioning
here are the South Pacific Nuclear Free Zone Treaty 1985, and
the Convention on the Prohibition of Fishing with Long Driftnets
in the South Pacific of 1989.

Finally, I would like to refer to a development in the area of
regional security cooperation in the Pacific region which is bound
to have a major impact on the marine environment and resources
management. The Forum Honiara Declaration on Law and
Enforcement Cooperation in 1992 was aimed specifically at deal-
ing with drugs and money-laundering in the region. This has now
been expanded to include environmental and resource damage. In
the Aitutaki Declaration on regional security cooperation in 1997,
the Forum leaders stated:

The Forum recognised the region’s vulnerability to natural disasters,
environmental damage and unlawful challenges to national integrity
and independence, and reaffirmed its commitment to take a
comprehensive, integrated and collaborative approach to
maintaining and strengthening current mechanisms for cooperation
among members in dealing with threats to the security, broadly
defined, of states in the region and of the region as a whole.
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The project, with people on the ground at the Forum Secre-
tariat in Suva to coordinate the law enforcement cooperation over
drugs and money-laundering in the region, started in January
1999. The implementation of this broader mandate will not be
far behind.

The Pacific region has been an outstanding example of effective
regional cooperation, particularly in the area of marine affairs,
and that cooperation is growing stronger—particularly now that
the Forum has decided to bring the policing of the Pacific envi-
ronment and its resources under its direct supervision.
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8 Regional naval cooperation

Chris Oxenbould
REGIONAL NAVAL COOPERATION

The proceedings on which this book is based come at a very
opportune time as the Australian Defence Force (ADF), and more
particularly the Royal Australian Navy (RAN), learn to work in
the post–Defence Reform Program environment. That is because,
in the midst of reorganisation, restructuring and accompanying
uncertainties, we have not lost sight of the fact that Australia’s
geographic and strategic situation has not changed. This geo-
graphic and strategic situation is inextricably tied to the maritime
environment.

The 1997 paper Australia’s Strategic Policy (ASP)1 explicitly
stated: ‘The fundamental strategic outcome the Government seeks
is to prevent armed attack or coercion against Australia’. Any
such attack would have to come through the maritime environ-
ment and would have to be repelled in that environment if we
hoped to deny an adversary taking the initiative and gaining access
to Australian territory. ASP further reiterated the importance of
our helping to avoid destabilising strategic competition between
the region’s major powers and helping to maintain a benign
security environment in maritime Southeast Asia.

With such key strategic interests in mind, the RAN recognises
that issues of oceans management and governance are vital to
Australian strategic and economic interests—ours is manifestly a
maritime nation:

• We are an island continent with one of the longest coastlines
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in the world—a maritime nation in an increasingly maritime
region.

• As an island continent we are heavily dependent on seaborne
trade.

• Any would-be aggressor must approach Australian shores from
across the maritime environment.

In combination with these factors, we live in a region of almost
unparalleled maritime complexity,

• with some of the busiest shipping routes in the world,
• a number of vital choke points,
• numerous disputed boundary claims,
• two of the world’s major archipelagos, and
• very small nation states with huge exclusive economic zones

(EEZs).

Regional economic growth, albeit temporarily halted, has
brought with it a quantum leap forward in both the range and
depth of regional maritime interests. In recent years there has been
a marked transfer from subsistence extraction of local living
resources to the complex and technologically advanced stages of
international resource awareness. Such development parallels a
transfer in focus from internal security to security of substantial
maritime interests and regional security.

ASP acknowledged the complexity of such development in the
Asia–Pacific region and reiterated the importance of Australia’s
contribution to regional stability and security. It rightly asserted
that we cannot expect to be secure in an insecure region and it
established a definite raison d’être for regional maritime cooper-
ation. Australia’s position and regard in the region largely depends
upon us being a reliable and friendly neighbour and a responsible
international and regional citizen.

With this in mind, there are three fundamental reasons why
the RAN actively fosters maritime cooperation:

• It helps build trust and understanding between maritime forces.
• Cooperative structures can be used to maintain communica-

tions when tensions rise.
• Cooperation can help create an environment where maritime

forces can combine to do real work and achieve a level of
interoperability, which contributes to the security of the region
and an understanding between forces.

Interoperability is in fact vital to the Australian situation. If
we are to defend Australia’s assets and defend our regional
interests we must be able to successfully operate in the maritime

REGIONAL NAVAL COOPERATION 97



environment with our allies, close friends and neighbours. The
issue of interoperability directly impinges on the level of cooper-
ation we can realistically sustain with various forces throughout
the region. However, regardless of the level of capability, there are
many ways in which we cooperate very successfully with nations
in Southeast Asia, Southwest Pacific, and Northeast Asia.

Southeast Asia

Australia has a long history of maritime engagement with South-
east Asia. Certainly our level of involvement in the region is
centred on the Association of South East Asian Nations (ASEAN)
nations to our north. This is not to say that the RAN does not
value interaction with the smaller nations in the region, only that
the ASEAN nations have formed a traditional element of Aus-
tralian Government policy of involvement that stems back to the
post–Second World War period.

The relationship between Australia and Southeast Asian coun-
tries has evolved from the Five Power Defence Arrangement
(FPDA) to being more one of equal partnerships and shared
interests. Obviously our levels of interaction vary but the type of
cooperation the RAN engages with in this region includes:

• High level visits.
• The exchange of strategic perceptions using such tools as

navy-to-navy Talks which allow for close, personal interaction
between the RAN and other regional and non-regional navies.

• Exercises of increasing complexity.
• Personnel exchanges and attachments—at all levels. For exam-

ple, there was an Australian midshipman on the Indonesian
Tall Ship when it recently visited Hobart and there are regular
staff course exchanges.

• Personnel training in a range of disciplines. We always try to
offer training where there is commonality and mutual benefit.

Cooperation between the RAN and the nations of Southeast
Asia is usually either bilateral or conducted under the auspices of
FPDA. Australia also makes an effective contribution to regional
resilience through exercises conducted under bilateral arrange-
ments with Indonesia, Singapore, Thailand, Brunei, the
Philippines, Papua New Guinea and New Zealand.

One notable exception to bilateral operations is Fleet Concen-
tration Period (FCP) Kakadu which involves both navy and air
force components. In 1997 the Concentration Period involved
units or observers from Brunei, Indonesia, Malaysia, New Zea-
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land, the Philippines, Singapore and Thailand. The regional aims
of enhancing interoperability and improving cultural awareness
were successfully met during the Concentration Period through an
effective observer program, the rotation of command duties and
maximum participation in a range of social and cultural activities.

Kakadu provides the ADF with an opportunity to foster and
further the personal contact we have with the navies of regional
nations. However, while Kakadu has proved very successful, it is but
one aspect of our cooperative relationship with regional countries.

When considering interaction and interoperability between
Australian and regional forces, we aim to match the rate of effort
with which a particular country is comfortable. Such an approach
ensures mutual benefits are maximised.

Within Southeast Asia our navy-to-navy relationship with
Malaysia has always been close, despite the vagaries of the polit-
ical situation. However, the RAN recognises the need to continue
closely nurturing personal contacts with the Royal Malaysian
Navy and to respect the cultural differences between our two
countries. We conduct maritime patrols from Malaysia to the
South China Sea and Indian Ocean, excluding areas under dispute.

Similarly, our navy relationship with Indonesia has developed
steadily over recent years until we are at a point where there is
a real exchange of training, personnel and information in the
planning and conduct of exercises and operations. The Joint
Development Zone in the Timor Gap provides an operational
focus for our relationship that builds on exercises such as Exercise
Cassowary—conducted twice a year, and once in the Timor Gap.
Within the area of joint development, we also conduct joint
patrols, share information, coordinate security arrangements and
cooperate in search and rescue on an opportunity basis.

Clearly, our activities with Indonesia will depend on future
events in that nation. Nevertheless, whatever the outcome, we are
keen to build on the current relationship.

Further to these operations, both the RAN and Indonesian
Navy (TNI-AL) are keen to progress discussions aimed at increas-
ing hydrographic and oceanographic cooperation between our
navies. At this stage it is intended that the main areas of cooper-
ation will centre around:

• on the job training,
• cooperative hydrographic surveys, and
• support for the TNI-AL Hydrographic School.

Because the Indonesians prefer extensive planning and pre-
exercise preparation, our personal contacts and mutual under-
standing have continued to develop. There is now a direct
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communication link between Australia’s Northern Command and
Indonesia’s Eastern Fleet and we conduct two Ausina exercises and
Exercise New Horizon with the TNI-AL each year. As with Malaysia,
the success of our relationship with Indonesia relies on the develop-
ment and maintenance of personal contacts and on our understanding
and appreciation of the cultural differences which exist between us.

At recent TNI-AL/RAN navy-to-navy talks, we discussed our
intention to develop a regional mine warfare officers course, to
be made available to the Indonesian, Malaysian, Singaporean, Thai
and Philippines navies. The first course was conducted in early
1999. On completion of the course, a workshop was held to
discuss regional mine countermeasures (MCM) cooperation,
involving the course students and two representatives from each
of the participating navies from naval and MCM headquarters.
The TNI-AL sent two officers to the course, while allowing one
of their officers to assist with the development of the mine warfare
course.

While the Singaporean Navy is relatively young, it is perhaps
the regional navy which has most actively embraced technology.
On a bilateral basis we conduct Exercise Singaroo—involving
surface combatants; Exercise Hunter involving MCM forces; and
an annual clearance diving exercise—Axolotl—with the Royal
Singapore Navy. We also conduct an MCM exchange with them,
the first exchange program Singapore has entered into.

Our interaction with the Thai Navy is well developed. We
conduct an annual, single-focus Australia–Thailand naval exercise
called AUSTHAI and the Royal Thai Navy (RTN) participates in
Kakadu. The focus of the RAN’s interaction with the RTN is to
provide assistance with the development of standard operating
procedures, which are then exercised in RAN and RTN units. As
both our navies move towards acquiring more technologically
advanced units, our relationship is likely to revolve more around
training.

With Brunei our relationship is continuing to develop. Along
with training some of their officers, we also conduct an annual
patrol boat exercise and, as I have mentioned, the Brunei Navy
sent observers to FCP Kakadu in 1997. Hopefully, their involve-
ment in the FCP will extend in future to active participation in
the sea phase.

Southwest Pacific

The RAN also has a long operational history in the Southwest
Pacific. However, there is a major difference between Australia’s
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defence relations with Southwest Pacific countries and those with
Southeast Asian nations: there are no formal defence arrangements
equivalent to the FPDA. This has led to the formation of bilateral
arrangements for defence cooperation in which the RAN plays a
central role.

The key Australian Government initiative in this region has
been the Pacific Patrol Boat Project, providing patrol craft to
navies and police forces in the region to our east and northeast.
Australian involvement with the project occurs under the auspices
of providing smaller island nations with a means by which to
police vital fisheries stocks within their EEZs. The boats are
specifically designed for fisheries surveillance, sovereignty protec-
tion, search and rescue and disaster relief. A vital part of the
project is extensive support by the RAN for initial and operational
training of personnel and in-country support through a network
of liaison officers, technical assistants and exercises with visiting
Australian patrol boats.

While our cooperative efforts with Papua New Guinea (PNG)
are very similar to those we share with countries in Southeast
Asia, our relationship with other countries in the Southwest Pacific
has a slightly different focus.

In addition to the Pacific Patrol Boat Project, training provides
the majority of cooperative interaction between nations of the
Southwest Pacific and the RAN. While much of the training
involved is conducted at the Maritime College in Launceston, on
behalf of the RAN, some ADF and RAN training is conducted in
areas such as clearance diving, engineering and logistics support.

Exercise Paradise is possibly the largest exercise conducted as
part of our cooperation effort in this region. Conducted with
PNG, the exercise is essentially a patrol boat exercise with some
occasional landing craft involvement. It is typical of the level of
interaction shared between the RAN and PNG Defence Force
maritime element.

Naval cooperative measures in the South Pacific tend to centre
on sovereignty concerns and the patrolling of the vast EEZs in
the region. The introduction of the Niue Treaty on Cooperation
in Fisheries Surveillance and Law Enforcement has further devel-
oped cooperative measures in the region. This important treaty
was developed by the Honiara-based Forum Fisheries Agency in
recognition of the need to protect the important fisheries resources
of the South Pacific and sets in place an agreement whereby
nations, on a bilateral basis, are able to arrest illegals in another
nation’s waters. The Niue Treaty is a ground-breaking and unique
vehicle for maritime cooperation. The treaty’s success indicates
the extent to which maritime cooperation measures can be
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implemented to the benefit of all involved. Opened for signature
at the 23rd South Pacific Forum in 1992, to date 14 Forum
countries have signed while four have ratified the treaty.

The level of defence cooperation we enjoy with New Zealand
is designed to benefit the armed forces of both countries, and to
enhance the capabilities we each possess. Like us, New Zealand
is a maritime nation and like us it too is heavily dependent on
seaborne trade and recognises the importance of the maritime
environment to defence. A traditionally close relationship has
matured since World War I, the RAN and Royal New Zealand
Navy regularly participating in exercises, ship visits and training
programs and exchanges.

Northeast Asia

Our cooperative relationship with countries in Northeast Asia is
gradually evolving as we acknowledge the strategic importance of
the region and seek to enhance contact between our naval forces.

Relations with China received a boost with the visit of Aus-
tralian fleet units to Qingdao in 1997. Similarly, our relationships
with Japan and South Korea are evolving very positively.

Navy-to-navy talks are held with Japan and, in conjunction
with similar talks held with Singapore and Indonesia, are doing
much to further personal contacts between our navies and to
further the mutual understanding that exists around the region.

Certainly, it is fair to say that our relationship with Japan is
the most well developed relationship we enjoy with any nation in
North Asia. A recent manifestation of this is the introduction of
a passage exercise with our forces, which will be held every second
year.

Western Pacific Naval Symposium

There is clearly a great deal of work being done on enhancing
regional security through the development of mutual under-
standing and interoperability in the region. One of the best
initiatives in recent years has been the formation of the Western
Pacific Naval Symposium (WPNS), a body which has been able
to progress some issues that would perhaps have been more
problematic if dealt with in the ASEAN Regional Forum, for
example. The WPNS aims—to increase naval cooperation in the
Western Pacific by discussing both global and regional maritime
issues, and to generate a flow of information and opinion between
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naval professionals—have been very successfully met since its
inception in 1988.

Current WPNS initiatives include:

• The Maritime Information Exchange Directory (MIED)—
designed to be used as a reference manual for ships deployed
to, or transiting, the waters of other WPNS members. The
MIED contains information on those matters which require
reporting when a ship is observed in the waters of a WPNS
member. For example, such matters could include piracy, illegal
fishing or marine pollution.

• A Replenishment at Sea Manual, which details ship’s layout
and replenishment procedures for each WPNS navy with a view
to eventually conducting replenishment at sea exercises.

• Establishing a set of procedures to guide unscheduled contact
between naval forces.

• Regional MCM cooperation.

All such initiatives ensure the development of regional cooperation
and interaction through relationships based on equality and
mutual understanding. It is most important that the chiefs of navy
get to know each other.

Possible avenues for enhanced cooperation

While regional naval cooperation has been significantly developed
in recent times, there is always room for improvement. The
development of greater interoperability with our neighbours is one
of the RAN’s foremost priorities. We recognise that we have to
do more warfighting exercises, for example conducting an MCM
exercise with countries in the region, if we hope to increase
interoperability on all levels. We will continue to train together,
leading to greater mutual understanding and appreciation—a pro-
cess to which FCP Kakadu is fundamental.

While we currently conduct joint patrols and maritime surveil-
lance operations with Indonesia in the Joint Development Zone
in the Timor Gap, there is room to explore ways in which our
involvement in these operations with other nations in the region
can be increased.

The development of maritime patrol aircraft cooperation with
ASEAN air forces to interact with current naval cooperative
measures would greatly enhance the overall maritime capability
of all our maritime forces and focus cooperation measures at the
broader maritime (naval and air forces) level. While the submarine
forces of countries in our immediate region are small, there exists
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the potential for interaction between the Collins Class and other
submarine forces.

Expansion of the scope of exercises held between nations of
the region is one area which will occupy planners in the years to
come. For example, the development of an MCM or amphibious
element of FCP Kakadu is something which would provide for
even greater interoperability of a wider range of capabilities in a
region susceptible to mining in the event of a conflict. Similarly,
the inclusion of a patrol craft component into the FCP will enable
active invitations to be extended to PNG, Brunei and the Philip-
pines—thus ensuring maximum benefit from the activity.

The RAN recognises that the level of engagement must be
suitably matched to the country or countries with which we are
dealing. For example, naval interaction with PNG and the Philip-
pines may be best kept at the patrol craft level rather than
escalating it to the destroyer level; thus adding an additional level
to FCP Kakadu would best serve the involvement of smaller naval
forces such as these.

In a 1998 visit to New Zealand, Australian Minister for
Defence Ian McLachlan stated his intention to investigate just how
far we can go in pooling efforts in areas such as training,
education, logistics and industry support while retaining com-
pletely separate forces. Clearly, the interoperability benefits of such
comprehensive cooperation programs make them an attractive
prospect.

Conclusion

The RAN recognises the importance of regional naval engagement
and cooperation in maintaining a secure and stable region. As
such, we continue to actively seek and support cooperative oppor-
tunities with other naval forces in the region. In many ways, our
level of regional engagement is simply an extension of the navy’s
mission to defend Australia and our interests. By helping to ensure
the continuation of friendly relations with our neighbours, we are
helping to ensure Australia’s security.

The already strong links we have developed with Southeast
Asian countries will continue to develop as we gain greater
interoperability between our forces and learn to respect the dif-
ferent cultures and traditions within the region. Similarly, the close
relationships we enjoy with nations in the Southwest Pacific will
grow as we work together to increase and ensure the security of
this vast maritime area.

While we have only recently begun to develop our naval

104 OCEANS GOVERNANCE AND MARITIME STRATEGY



relationship with countries in Northeast Asia we will continue to
foster closer interaction, initially through ship visits and personnel
exchanges. The scope for greater cooperation with the nations of
Northeast Asia certainly exists. In the interim, the ongoing devel-
opment and fine-tuning of activities such as FCP Kakadu, Exercise
Cassowary, New Horizon and Exercise Paradise, to mention but
a few, will ensure greater interoperability and involvement within
the region—something that can only enhance our own security
and that of the Asia–Pacific. All of these initiatives are comple-
mentary to, and strongly supportive of, oceans governance and
maritime strategy.
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9 Maritime pollution

Rosalie Balkin
MARITIME POLLUTION

Customary international law contains few rules directly relevant
to the control of marine pollution. Two cases are sometimes cited
to illustrate the existence of such rules. In the Corfu Channel Case
(1949), we find the much quoted statement by the International
Court of Justice to the effect that each state is under an obligation
not to knowingly allow its territory to be used for acts contrary
of the rights of other states. In the Trail Smelter Arbitration
(1938–41), an even earlier case involving damage to property in
the United States (US) caused by noxious fumes emitted by a
smelter in Canada, the arbitral tribunal held that no state has the
right to use or permit the use of its territory in such a manner as
to cause injury by fumes in or to the territory of another state.

It is difficult, however, to adduce any particular standards
regarding the control of maritime pollution from these two cases,
let alone find in them sufficient evidence of the necessary opinio
juris and state practice required for establishing settled rules of
customary international law. The Corfu Channel Case was not,
as such, concerned with pollution damage but with other types of
harm resulting from the unauthorised mining of the channel. In
addition, the statements issued by the court and the tribunal
respectively centred on the use of territory by states and they
cannot be taken as establishing general principles of law applicable
to acts beyond the territorial boundaries of a state. Accordingly,
it is to the United Nations Law of the Sea Convention (LOSC)
and other treaties that we must look to establish the legal basis
for control of pollution.
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The 1982 Law of the Sea Convention

Part XII of the LOSC sets out in some detail the current legal
framework for the protection and preservation of the marine
environment. Several features of this regime are especially notable.

First, there is an evident tension between the rights and obli-
gations of coastal states and user states. On the one hand, the
principle of freedom of navigation of user states is made subject
to the right of coastal states to take measures to preserve and
protect their environment. On the other hand, coastal states in
taking these measures are required to operate within a strict legal
framework so as to not unduly impinge on traditional rights of
passage.

Second, the Convention lays emphasis on the duties of states
with regard to the marine environment. Chapter XII opens with
a statement of the general obligation imposed on states to protect
and preserve the marine environment (Article 192). This sets the
tone for the entire chapter. Other, more detailed rules follow.

Third, it is clear that, while coastal states have a large measure
of flexibility with regard to their powers to legislate to protect
their coastlines, they do not have the same flexibility with regard
to enforcement where foreign-registered vessels are suspected of
having broken their laws. Enforcement powers in the Convention
depend to a great extent on the seriousness of the damage and
whether it was caused wilfully.

Fourth, it is clear that, however detailed the rules set out in
the Convention may be, they are not of themselves adequate to
protect the marine environment. Rather they should be regarded
as establishing the broad legal framework for environmental pro-
tection. Other, more specialised treaty regimes fill in the detail.
Some of these will be discussed below.

As far as the prescription of pollution standards is concerned,
the LOSC reiterates the traditional competence of flag states to
prescribe legislation for their vessels wherever they may be. Article
211(2), however, goes beyond the traditional rule by further
obliging flag states to adopt pollution regulations for their vessels
which ‘at least have the same effect as that of generally accepted
international rules and standards established through the compe-
tent international organisation or general diplomatic conference’.
The reference in this article to ‘the competent international
organisation’ is taken to be a reference to the International
Maritime Organisation (IMO) which, since its inception half a
century ago, has actively promoted and facilitated the development
and adoption of a range of international instruments regulating
vessel-sourced pollution.
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The wording of Article 211(2) presumably also means that,
once an international instrument regulating marine pollution from
vessels gains general acceptance, flag states will be obliged to
adopt and apply its provisions in respect of their own vessels.
Arguably, this may in some cases oblige flag states (at least those
which are parties to the LOSC) to prescribe for their vessels
(through national legislation) the provisions of maritime pollution
conventions which have attracted general international acceptance
even though the flag state may not itself have become a party.

The LOSC also regulates the legislative competence of coastal
states. The extent of this competence varies depending upon the
proposed reach of the legislation. In the territorial sea the coastal
state may prescribe pollution regulations for foreign vessels in
innocent passage (Article 21[1]), provided such regulations do not
‘apply to the design, construction, manning or equipment of
foreign ships unless they are giving effect to generally accepted
international rules or standards’ (Article 21[2]). Such regulations
must be duly publicised, must be non-discriminatory and must not
hamper the innocent passage of foreign vessels (Articles 21[3], 24,
and 211[4]). Conversely, the Convention also provides that foreign
vessels in innocent passage are obliged to have regard to these
laws and regulations (Article 21[4]).

With regard to the regime of transit passage through interna-
tional straits, the coastal state’s legislative competence is more
restricted. Here pollution regulations may be adopted only if they
‘give effect to applicable international regulations regarding the
discharge of oil, oily wastes and other noxious substances in
the strait’ (Article 42[1]). Again, such regulations must be non-
discriminatory, must not hamper transit passage and must be duly
publicised by the strait state (Article 42[2], [3]).

Coastal states also have powers to legislate for marine pollu-
tion from foreign vessels in the exclusive economic zones (EEZ).
Under Article 211(5) of the LOSC a coastal state may adopt
pollution legislation for its EEZ which conforms and gives effect
to ‘generally accepted international rules and standards established
through the competent international organisation or general dip-
lomatic conference’. Where these rules are inadequate to provide
sufficient ecological protection for certain areas of the EEZ, the
coastal state may adopt regulations implementing international
rules and standards or navigational practices which the IMO has
made applicable to special areas, or it may adopt additional
regulations of its own, provided that these do not impose design,
construction, manning or equipment standards on foreign vessels
other than generally accepted international rules and standards.
In each case, however, special procedures are required: these
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include consultation with the IMO and obtaining its approval,
and giving at least 15 months’ notice of entry into force of the
coastal state’s regulations (Article 211[6]).

The requirement that special procedures be adopted is aimed
at maintaining a balance between coastal states which are able to
demonstrate particular environmental needs and the preservation
of traditional rights of navigation by user states. To date the
special areas procedures have been utilised very sparingly. Aus-
tralia was, however, successful in its attempt to have the Great
Barrier Reef declared a specially sensitive area and as a result also
persuaded the IMO to adopt unique regulations for the protection
of the area, namely, the introduction of a compulsory pilotage
scheme through the reef. These measures were implemented in
Australia through the Great Barrier Reef Marine Park Act.

On the question of enforcement jurisdiction, Article 217 of the
LOSC provides that flag states must enforce violations of pollution
laws applying to their ships wherever such violations are commit-
ted. Enforcement action includes laying down penalties adequate
in severity to discourage violations, prohibiting vessels from pro-
ceeding to sea unless they comply with the requirements of
international rules and standards, ensuring that vessels carry the
certificates required by such rules, periodically inspecting vessels,
and investigating alleged violations of the rules by flag vessels.
On one reading, Article 92 of the LOSC, read in conjunction with
Article 58(2), indicates that the flag states’ jurisdiction over its
vessels possibly extends, at least in some cases, to arresting flag
vessels even in the EEZ of a foreign state.

Enforcement by coastal states against foreign-registered vessels
is governed largely by Article 220 of the LOSC. Where a foreign
vessel is suspected of having violated the coastal state’s anti-pol-
lution legislation or applicable international rules relating to
pollution from ships during its passage through the territorial sea,
the coastal state may undertake physical inspection of the vessel
and, where the evidence so warrants, institute legal proceedings.

Where the pollution from the foreign vessel is ‘wilful and
serious’, then the passage of that vessel is no longer innocent and
this gives the coastal state unrestricted enforcement jurisdiction.
Arrest in a strait may only take place by a coastal state if the
violation causes or threatens ‘major damage to the marine envi-
ronment of the strait’ (Article 233).

Where an alleged violation takes place in the EEZ, the coastal
state may require the offending vessel to give information regard-
ing its identity and port of registry, its last and next port of call,
and other information required to establish whether a violation
has occurred. Physical inspection by the coastal state of the vessel
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in the EEZ or territorial sea may take place where the alleged
violation in the EEZ has resulted ‘in the substantial discharge
causing or threatening significant pollution of the marine environ-
ment’. However, the vessel may only be arrested where the alleged
violation has resulted ‘in a discharge causing major damage or
threat of major damage to the coastline or related interests of the
coastal State, or to any resources of its territorial sea or exclusive
economic zone’ (Article 220[3]–[8]).

Port states have greater powers. They may arrest and prosecute
a vessel in one of its ports which is alleged to have violated that
state’s pollution laws or applicable international rules in its ter-
ritorial sea or EEZ (Article 220[1]). This provision mirrors
customary international law. Article 218 extends customary inter-
national law by enabling a port state to take legal proceedings
where a vessel is alleged to have discharged polluting matter
beyond that state’s territorial sea or EEZ in violation of applicable
international rules or standards.

Dumping of wastes at sea

The main instrument regulating the deliberate disposal at sea of
dredged material and land-generated waste is the Convention on
the Prevention of Marine Pollution by Dumping of Waste and
Other Matter, 1972 (London Dumping Convention), which
entered into force in 1975 with 25 member nations and now has
been ratified by over 69 states.

The convention was inspired by the 1972 Stockholm Confer-
ence on the Human Environment and was one of a number of
international treaties adopted in the early 1970s, when concern
for the environment and knowledge of the dangers of widespread
contamination was rapidly growing.

The main purpose of the convention is the effective control of
marine pollution through the regulation of the dumping of waste
materials into the sea. The convention also covers materials trans-
ported to sea for the purpose of dumping, i.e., land-generated
waste. Dumping as defined in the convention involves any delib-
erate disposal at sea of material and substances of any kind, form
or description from vessels, aircraft, platforms or other man-made
structures. It includes the disposal of vessels and aircraft, and the
deliberate disposal or abandonment of platforms or other man-
made structures.

The convention operates by either banning or regulating the
dumping of wastes, the measure of control depending on their
danger to the environment. Amendments introduced by the 1996
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protocol prohibit all dumping except for a limited number of
benign wastes listed in Annex I (Article 4[1]). This scheme replaces
the previous system which banned the dumping of a limited
number of blacklisted substances and allowed the vast remainder
to be dumped subject to lesser (those on the white list) or greater
(those on the grey list) restrictions.

Incineration at sea of wastes and other material is now
expressly prohibited by Article 5 of the protocol. This article
reflects the growing concern of the international community about
the practice of incinerating noxious liquid wastes at sea as a means
of waste disposal, first used in 1969 as a means of destroying
particularly hazardous chemical by-products. This provision goes
further than measures introduced in 1993 which banned incin-
eration of industrial waste and sewage sludge but allowed
incineration of other wastes subject to permit.

The protocol also reflects 1993 amendments to the convention
which prohibit the dumping of wastes containing levels of radio-
activity greater than de minimus concentrations as defined by the
International Atomic Energy Agency (Annex I, paragraph 3). In
addition, changes to the definition effectively prohibit the emplace-
ment of radioactive materials into the seabed (as opposed to
dumping in the sea).

The 1996 protocol has introduced several well-known concepts
into the convention, notably the ‘polluter pays’ principle and the
‘precautionary principle’, Articles 3(1) and (2) respectively. Under
the former, states are required to promote practices whereby those
persons authorised to engage in dumping at sea meet the costs of
pollution prevention and control requirements associated with
those activities. Implementation of the precautionary principle
requires states to take preventative measures when there is reason
to believe that the dumping of wastes is likely to cause harm, even
where there is no conclusive evidence of a causal connection
between inputs and their effects.

The protocol (in Article 1[10]) also introduces a definition of
pollution which mirrors that contained in Article 1(4) of the
LOSC.

The convention requires contracting parties to establish appro-
priate administrative authorities for enforcing its provisions (in
Australia the issue of permits is controlled by the Environment
Protection Agency) and encourages the creation of regional
arrangements for preventing pollution by dumping. In this regard,
in 1986 Australia and other South Pacific countries brought into
existence the Convention for the Protection of the Natural
Resources and Environment of the South Pacific Region (SPREP
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Convention) which, together with its protocol of the same name,
is designed to protect the marine environment of the South Pacific.

The Basel Convention

The strict controls on the disposal of wastes introduced into many
countries often encouraged states wishing to dispose of these
wastes to send them to countries where the controls were not so
tight. This aroused international concern because the wastes
involved were often dangerous and required extremely careful
handling. Article 6 of the protocol to the London Dumping Con-
vention now prohibits the export of wastes to other countries for
dumping or incineration at sea but does not otherwise deal with
the problem.

In 1989 an International Convention on the Control of Trans-
boundary Movements of Hazardous Wastes and Their Disposal
(Basel Convention) was adopted in Basel at a conference held
under the auspices of the United Nations Environment Protection
Program. As suggested by its title, the Basel Convention sets up
a rigorous regime governing the transboundary movement of
hazardous wastes. ‘Wastes’ are defined in the convention as ‘sub-
stances or objects, which are disposed of or are intended to be
disposed of or are required to be disposed of by the provisions
of national law’.

Essentially, ‘hazardous wastes’ are those identified in Annex I
unless they lack the hazardous characteristics listed in Annex III.
Recent amendments to Annex I and the introduction of Annexes
VIII and IX, adopted in 1998, clarify the categories of wastes that
are subject to the convention.

Radioactive wastes which are subject to other international
control systems and wastes which derive from the normal opera-
tions of a ship, the discharge of which is covered by another
international instrument, are not subject to the terms of the
convention.

Exports of hazardous wastes to parties who have prohibited
their import and who have notified the other parties of this are
banned. Moreover, exports to states which have not prohibited
the import of hazardous wastes are also prohibited, unless the
state of import consents in writing to the specific import.

The regime established by the Basel Convention is designed to
ensure that states generate the minimum amount of wastes and
make adequate provision for their disposal in situ and so reduce
the need for the transboundary movement of hazardous wastes to
the minimum consistent with the environmentally sound and
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efficient management of such wastes. To this end the convention
limits the transboundary movement of hazardous wastes to situ-
ations where the state of export does not have the technical
capacity and the necessary facilities or suitable disposal sites to
dispose of the wastes in situ or to situations where the wastes are
required as a raw material for recycling or recovery industries in
the state of import.

States are also obliged not to allow the export of hazardous
wastes if they have reason to believe that the wastes will not be
managed by the importing state in an environmentally sound
manner. Hazardous wastes which are exported must be packaged,
labelled and transported in conformity with generally accepted
international rules and standards. Moreover, exporting states must
provide information to the importing state with regard to the
effects of the proposed movement on human health and the
environment.

As part of the regulatory controls, the exporting state is obliged
to notify in writing not only the state of import of its intention
to move the hazardous wastes, but also transit states, whether or
not they are parties to the convention. Permission for transit may
be denied to the exporter or may be subject to a requirement of
insurance or other guarantee.

The convention specifically prohibits the export of hazardous
wastes for disposal within the area south of 60°S latitude. For
Australia this protects the Southern Ocean and the Antarctic area.
The convention also obliges states parties not to permit hazardous
wastes to be exported to a non-party or to be imported from a
non-party. Thus the ambit of the convention is very wide.

Article 12 of the Basel Convention provides for the adoption
of a liability and compensation protocol for damage resulting from
the transboundary movement and disposal of hazardous wastes.
An ad hoc Group of Legal and Technical Experts was established
in December 1992 to consider and develop such a draft protocol.
This instrument is expected to cover liability and compensation
for cases both of legal and illegal traffic and disposal of hazardous
wastes. At present, however, there are few expectations that the
protocol will be adopted in the near future.

Discharges of oil and other substances from ships: MARPOL
73/78

The enormous growth in the maritime transport of oil and the
size of tankers, as well as the increasing amount of chemicals
being carried by sea, made many states feel that the 1954 OILPOL
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Convention, which had been developed to cope with the problem
of intentional discharges of oil from tankers, was no longer up to
the task.

In 1969 the IMO Assembly, prompted by the Torrey Canyon
incident, arranged an international conference to consider a new
convention. The conference duly met in London in 1973. The
convention which resulted—the International Convention for the
Prevention of Pollution from Ships (MARPOL 73/78)—is the most
ambitious international treaty covering maritime pollution ever
adopted. It deals not only with oil but with all forms of marine
pollution from ships, except the disposal of land-generated waste
into the sea by dumping, which the London Dumping Convention
already covered. It applies to ships of all types (apart from
warships and others owned and used by states for government
non-commercial service). Currently, 104 states have become par-
ties to it.

The convention focuses on the control of intentional discharges
and regulates both how and where discharges are to occur. Acci-
dental discharges resulting from damage to a ship or its equipment
are not covered provided all reasonable precautions are taken to
minimise the discharge (unless the master acted either with intent
to cause damage or recklessly and with knowledge that damage
would probably result). Also exempted are discharges for the
purpose of saving life or securing the safety of a ship at sea and
approved discharges for the purpose of combating specific pollu-
tion incidents. Contracting parties are obliged to make violations
of MARPOL illegal and sanctions are required to be established
(in this regard both the flag state and the state in which the
violation occurred are granted jurisdiction). Provision is also made
in the convention for certificates of compliance to be issued to
ships and, through the exercise of port state control, the provisions
of MARPOL can be (and generally are) enforced even in respect
of ships registered in non-state parties.

The convention has two protocols. These deal respectively with
reports on incidents involving harmful substances, and arbitration.
It also has six annexes, which contain regulations governing
various types of discharges. Annexes I and II, which deal with oil
and bulk noxious liquid substances respectively, are mandatory
in the sense that ratification of the convention is impossible
without ratification of these annexes. Annexes III, IV, V and VI
dealing respectively with harmful substances in packaged form,
sewage, garbage and air pollution, are optional. Work is currently
under way on yet another annex regulating pollution from ballast
water.
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The Intervention Convention

The International Convention Relating to Intervention on the High
Seas in Cases of Oil Pollution Casualties, 1969 (Intervention
Convention), is worth mentioning because it highlights yet another
aspect of the battle to control the effects of pollution at sea. The
treaties described above are aimed at cutting pollution off at its
source—so ships are to be constructed which aim at the ultimate
in safety, wastes are not to be dumped or only to be dumped
according to particular regimes, oils are not to be discharged or
are to be discharged in safe areas and amounts. The Intervention
Convention tackles another problem. As suggested by its title, this
instrument attempts to minimise the damage caused by pollution
by allowing coastal states to intervene on the high seas once an
accident has occurred.

The powers of coastal states under international law in respect
of incidents occurring on the high seas were called into question
by the Torrey Canyon disaster of 1967. In particular, questions
were raised as to the extent to which a coastal state could take
practical measures to protect its territory from pollution where a
casualty threatened that state with oil pollution, especially if the
measures necessary were likely to affect the interests of foreign
shipowners, cargo owners and flag states.

A general international consensus emerged to the effect that
there was some need for a new regime which, while recognising
the necessity for some coastal state intervention on the high seas
in cases of grave emergency, nevertheless clearly restricted that
right to protect the legitimate interests of other states. A confer-
ence to consider such a regime was held in Brussels in 1969. The
result was the Intervention Convention, which entered into force
in May 1975. (It entered into force for Australia on 5 February
1984.)

The Intervention Convention broke new ground by recognising
the right of coastal states, following a maritime casualty, to take
such measures on the high seas as might be necessary to prevent,
mitigate or eliminate danger to their coastlines or related interests
from oil pollution or the threat thereof.

The convention, as originally drafted, applied only to casualties
involving pollution by oil. However, in view of the increasing
quantity of other substances—mainly chemicals—carried by ships,
some of which would, if released, cause serious damage to the
marine environment, the 1969 Brussels conference recognised the
need to extend the convention to cover substances other than oil.

A protocol adopted in 1973 which entered into force im-
mediately on 30 March 1983 (for Australia on 5 February 1984)
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accordingly extends the right of coastal state intervention to
situations where grave or imminent danger is threatened to the
coastline or related interests from other pollution hazards.

The notion of related interests, as defined, includes fishing
activities, tourism and the wellbeing of marine living resources
and of wildlife. Hence there is a power to intervene on purely
environmental grounds. The right to intervene is not limited to
tankers and applies to any seagoing vessel of any type whatsoever
and any floating craft. It does not, however, apply to an installa-
tion or device engaged in the exploration and exploitation of the
resources of the seabed. Warships and government-owned ships
on non-commercial service are also excluded.

In Australia, the convention and the protocol are implemented
by the Protection of the Sea (Powers of Intervention) Act 1981.
The Act gives the Australian Maritime Safety Authority powers,
after due consultation with flag states, cargo owners and shipown-
ers, to move, salvage, sink or destroy the ship or part of it and
to remove, salvage, sink or destroy its cargo. The requirement for
prior consultation reflects those provisions of the convention
intended to effect a balance between the rights and interests of
coastal states and other relevant states and individuals. A coastal
state which takes measures beyond those permitted by the con-
vention is liable to pay compensation for any damage caused by
such measures.

The OPRC Convention

The primary objectives of the International Convention on Oil
Pollution Preparedness, Response and Co-operation, 1990 (OPRC
Convention), which is yet to enter into force, are to facilitate
international cooperation and mutual assistance in preparing for
and responding to a major oil pollution incident and to encourage
countries to develop and maintain an adequate capability to deal
with oil pollution emergencies.

The convention, developed in the wake of the 1989 Exxon
Valdez disaster, is intended to fill a gap in the international
framework of treaties dealing with marine pollution. Its impor-
tance lies in its role of facilitating international cooperation at the
global level, as well as in reinforcing regional arrangements and
national oil pollution preparedness and response.

Once the convention enters into force, parties will be required
to establish measures for dealing with pollution incidents, either
nationally or in cooperation with other countries. Ships will be
required to carry on board an oil pollution emergency plan, the
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contents of which are to be developed by the IMO. Ships will
also be required to report incidents of pollution to coastal author-
ities and the convention details the actions that are then to be
taken. In addition, the convention calls for the establishment of
stockpiles of oil-spill-combating equipment, the holding of oil-
spill-combating exercises and the development of detailed plans
for dealing with pollution incidents. Parties to the convention will
be required to provide assistance to other states in the event of a
pollution emergency and provision is made for the reimbursement
of any assistance provided in such a situation.

Australia acceded to the OPRC in 1992 and many of its articles
are reflected in existing Australian legislation and administrative
arrangements. Australia already has in place a requirement for
offshore units to have contingency plans, and a recent amendment
to the MARPOL Convention means that Australian flag ships will
be required to carry such a plan. Australia also has a reporting
system, a national preparedness and response plan, and a back-
ground in training and technical cooperation.

On a regional basis, Australia has agreements relating to oil
spill response with New Zealand and Papua New Guinea and has
played a major role in the development of a marine pollution
emergency contingency plan for the South Pacific Regional Envi-
ronment Program.

Liability and compensation regimes

To date the international community has implemented a compre-
hensive liability and compensation regime covering spills of oil
from tankers and has developed a similar regime (which has not
yet entered into force) applicable to spills of other hazardous
substances such as chemicals. The missing link—a regime covering
spills of bunker oils from non-tankers—is currently being debated,
at the instigation of Australia, within the Legal Committee of the
IMO.

At the time of the Torrey Canyon incident off the southern
coast of England in 1967, none of these regimes existed. This
meant that if, at that time, oil from a tanker polluted the shores
of one or more countries, the question whether any person or
government could sue for any resulting damage, and if so in which
country, was a matter not of international law but solely one
concerning the internal law, if any, of the states affected by the
incident. Just as significantly, there was at that point in time no
legal obligation for a shipowner or any other person to insure
against pollution liability. Consequently, if an incident occurred,
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victims of such incidents could not be guaranteed compensation
even if they did manage to get the matter into court and obtain
a decision in their favour. The difficulties were compounded by
the system of fault-based liability and the consequent legal require-
ment to prove that the shipowner or someone else had not only
been responsible for causing the incident but was negligent in so
doing.

Prompted by the Torrey Canyon incident, and subsequently by
the even more serious Exxon Valdez incident, the international
community developed a regime which has revolutionised recovery
in such circumstances, The treaty regime, known as the Civil
Liability/Fund regime, is based on two separate conventions,
namely, the International Convention on Civil Liability for Oil
Pollution Damage, 1969 (Civil Liability Convention) and the
International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1971 (Fund
Convention). Taken together these conventions provide for a
two-tier system of recovery against the tanker owner in the first
instance and thereafter, if required, against the cargo interests. The
Fund Convention was adopted once it became apparent that the
amount of compensation available under the Civil Liability regime
was not always adequate to cover the damage caused by an
incident involving supertankers.

The regime is remarkable for its introduction of three novel
concepts. These concepts are:

• a requirement for compulsory insurance of the vessel against
the possibility of an oil pollution incident,

• the strict liability of the tanker owner and the fund repre-
senting the cargo interests, and

• the liability of the tanker owner and the fund are limited.

The requirement that all oil tankers carry compulsory insurance,
coupled with the concept that liability was to be strict, that is,
based not on fault but simply on causation, meant that, in the
future, victims of oil spills would essentially be guaranteed pay-
ment of compensation, often without the need to resort to lengthy
legal proceedings. In return for being obliged to take out compul-
sory insurance, the legal liability of tanker owners and the fund
were limited according to a formula based essentially on the size
of the ship, with an overall sum payable in respect of any single
incident. As is the case with most anti-pollution conventions, the
Civil Liability/Fund regime exempts warships and other ships
engaged on government, non-commercial business.

The geographical scope of the conventions, originally limited
to the territorial sea, has been extended by two protocols adopted
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in 1992 to include damage in the EEZ, or where states have not
proclaimed one, to the area within 200 nautical miles of the coast.

The 1992 protocols also extended the definition of oil from
persistent oils carried as cargo to include oil carried in the bunkers
of the ship. This was very significant because of the vast amounts
of bunker fuel oils carried by most ships and because the persistent
nature of such oils contributes enormously to the oil pollution
damage in any maritime incident.

The definition of ‘pollution damage’ was also amended by the
1992 protocols. It now reads that ‘pollution damage’ should be
defined as:

• ‘loss or damage caused outside the ship by contamination
resulting from the escape or discharge of oil from the ship,
wherever such escape or discharge may occur, provided that
compensation for impairment of the environment other than
loss of profit from such impairment should be limited to costs
of reasonable measures of reinstatement actually undertaken
or to be undertaken’; and

• ‘the cost of preventative measures and further loss or damage
caused by preventative measures’.

The limitation of damage to the environment to loss of profits
and costs of reasonable measures of reinstatement actually under-
taken or to be undertaken brings the regime into line with
numerous decisions of the Fund Assembly that damages should
not be awarded on the basis of any abstract quantification calcu-
lated in accordance with theoretical models. This means in practice
that, while damages may be recovered, for example, for loss of
profits due to tourists cancelling their bookings, there can be no
claim for compensation where there is no intention to take any
steps to replace fish or other wildlife or where there is no intention
actually to expend money on repairing the damaged environment.

A convention to cover damage to the marine environment by
an incident at sea involving hazardous and noxious substances
other than oils covered by the Civil Liability/Fund regime, but
modelled on that regime, was adopted at a diplomatic conference
held at the IMO in 1996. The convention, known as the Hazard-
ous and Noxious Substances Convention, has not yet been ratified
by any state and is not expected to enter into force for some years.
Whether a liability regime for damage caused by bunker fuels from
non-tankers will ever see the light of day is difficult to assess.
Although Australia and some other states are pressing strongly
for its development, currently there is opposition on the part of
some states within the Legal Committee of the IMO on the basis
that there is no proven need for such a convention.
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Conclusions

By way of concluding, it is as well to ask how well these various
treaty regimes are functioning. The main problem in fighting
marine pollution remains one of inadequate implementation.
Nearly all of the most important conventions are in force and
have been ratified by the great majority of maritime nations. This
should mean that maritime standards are more or less the same
all over the world. In reality, they vary enormously from state to
state and flag to flag—a difference which is reflected in the
casualty statistics, which show that the chances of a ship being
involved in a serious accident are more than 100 times greater
under the flag with the worst record than under the flag with the
best. The problem is compounded by the fact that the fleets with
the best safety records have tended to shrink over the last decade,
while those whose records are not so good have grown in size.

This situation is similar with regard to individual anti-pollution
regimes. MARPOL 73/78, for example, requires governments to
submit regular reports to the IMO, yet a survey carried out for
Friends of the Earth International in 1991 showed that 30 of the
72 then contracting parties to MARPOL had never submitted a
report of any kind.

Some governments have shown a similar reluctance to provide
the facilities for receiving wastes that are required by four of the
annexes to MARPOL 73/78. A survey carried out by the Interna-
tional Chamber of Shipping in 1990 revealed that, where facilities
are available, there are often considerable differences in fees
charged for the reception of wastes.

The IMO has sought to tackle the problem through various
measures, which include: the provision of technical assistance to
developing countries; fostering training through institutions such
as the World Maritime University at Malmo, Sweden; and adopt-
ing measures to encourage flag state implementation and port state
control. Much, however, still remains to be done.
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10 Outstanding issues with
regimes for oceans
governance
Marcus Haward

REGIMES FOR OCEANS GOVERNANCE

The consideration of ‘outstanding issues’ with respect to regimes
for oceans governance invites two, complementary, interpretations.
The first is the need to examine unresolved issues; the second the
extent to which achievement in a range of ocean regimes over the
past three decades can be seen as a remarkable example of global
and regional governance. It can be argued that much needs to be
done, but it is also clear that one of the more significant achieve-
ments of the world community has been the negotiation and
(eventual) entry into force of the Law of the Sea Convention
(LOSC) and its related instruments.

Despite the obvious difficulties in achieving ratification of the
LOSC—the 12-year period from the Convention being opened for
signature and its entry into force—it remains a comprehensive
regime for oceans governance; ‘a constitution for the oceans’.1

Like all constitutions the LOSC is evolving, and will continue
to evolve. Recent developments including the establishment of
the ‘tripartite key institutions’ under the LOSC (the Interna-
tional Tribunal on the Law of the Sea; the Commission on the
Limits of the Continental Shelf; and the International Seabed
Authority) are milestones in the evolution of legal regimes.2 This
chapter begins with a brief survey of general issues related to
oceans governance before considering outstanding issues and
future directions.
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Regimes for oceans governance

There is a veritable ‘alphabet soup’ of international and regional
regimes related to oceans governance.3 The proliferation of
regimes, international conventions and regional arrangements pro-
vide an important and at times a complex framework. The vast
majority of these regimes are concerned with sectoral management
of different resources, or providing management, amelioration or
prevention of particular problems. A key issue, particularly in the
governance of the world’s oceans in the political and social
environment since the United Nations Conference on Environment
and Development (UNCED), is the need to increase integration
between and within various international regimes.

Thus the question of integration needs to be considered in two
dimensions: vertically in relation to the harmonisation of national
legislation with the provisions of the LOSC and horizontally in
terms of the relationships between various management regimes.
A second and equally important focus is to increase the level of
integration within national management arrangements.4 Manage-
ment of the ocean domain involves integration between the coastal
states’ exclusive economic zones (EEZs) and the high seas, a
central point in the United Nations (UN) Agreement on Straddling
Fish Stocks and Highly Migratory Fish Stocks.5

UNCLOS to UNCED

The movement towards oceans enclosure in the 1970s under the
provisions of the EEZ at the third United Nations Conference on
the Law of the Sea (UNCLOS) was a pivotal element in oceans
management. The declaration of 200 nautical miles EEZs or
fishing zones reinforced the rights (and responsibilities) of coastal
states. The development of these zones raised problems of over-
lapping jurisdictional claims and concomitant boundary
delimitation issues. Areas such as the South China Sea which are
the subject of a number of overlapping claims pose difficulties in
the development of management regimes for the exploitation of
non-living marine resources.

Transboundary problems are also found in the management of
marine living resources. Here potential conflicts can arise between
coastal and distant water fishing states over access to fisheries
resources within EEZs and over stocks which straddle the EEZ
boundary. While coastal states have gained considerable rights
over fish resources within the EEZ, considerable problems have
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arisen over the management of straddling stocks, or over stocks
which migrate through a number of EEZs and/or high seas areas.

Questions of access to marine resources and transboundary
disputes have the potential to raise tensions over resource and
environmental security. The possibility of such tensions emphasises
a need to continue the development of conflict resolution tech-
niques and institutions in the ongoing evolution of ocean regimes.
This evolution will include the recognition that rights to ocean
resources also lead to a number of obligations. While much
attention has been given to the impact of national ratification of,
or accession to, the LOSC in terms of sovereignty (including the
publicity surrounding the notion that Australia more than doubled
its area of jurisdiction), less public attention has been drawn to
the concomitant national obligations under the LOSC. These
obligations are significant and include a considerable effort in
mapping and delimiting the continental shelf margin as well as
being able to show that resources within the EEZ are not only
utilised but wisely managed. The concept of stewardship or wise
use6 provides a significant link between the LOSC—the outcome
of UNCLOS—and the outcomes of UNCED, clearly focused on
ecosystem management and sustainable development.

The outcomes of UNCED, the Rio Declaration and Agenda 21
(particularly Chapter 17) as well as the Biodiversity Convention
and the Framework Convention of Climate Change have already
had significant impacts in the development of oceans governance.
Key post-Rio principles—sustainable development, integration, the
precautionary principle/approach, and intergenerational equity
have increased the significance of ecosystems approaches to man-
agement of marine living resources. These approaches are
appearing in a number of national policy documents; for example
the Canadian Oceans Act and the current development of an
Australian Oceans Policy.7 A further, related, development in the
period since UNCED has been the negotiation of instruments such
as the Food and Agriculture’s Code of Conduct for Responsible
Fishing—a voluntary ‘soft’ law instrument.8 Such instruments are
those which seek compliance from states and entities but lack
formal means of enforcing their provisions. Clearly significant
challenges relate to the ongoing efforts to seek compliance with,
and effecting enforcement of, the range of regimes affecting gov-
ernance of the oceans.

Despite considerable work over the past two decades and
increased interest in enhancing oceans governance, several key
issue areas have been identified. These relate to enhancing the
effectiveness of existing regimes and organisations; the question
of capacity building and national policy and legal arrangements;
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the establishment of a regime for high seas fish stocks; and
ongoing development in a range of sectoral regimes.

The establishment of the tripartite institutions envisaged under
the LOSC as outlined previously is a major development in the
international governance of the oceans. The development of oper-
ational procedures and norms for these international bodies is part
of a major institution-building effort for the international com-
munity. Experiences of other international organisations indicates
that the development of effective operational practices can take
time. The International Tribunal on the Law of the Sea, the Com-
mission on the Limits of the Continental Shelf, and the
International Seabed Authority do, however, have considerable
support and back-up. A second and most important adjunct to
such UN organisations is, as noted by Miles,9 the need to increase
national capacity to match the increasing requirements under
such instruments as the straddling and highly migratory stocks
agreement.

Continued development of legislation at the national level is
also needed to ensure effective governance of the oceans. Domestic
legislation needs to provide effective enforcement of flag state
responsibilities and port state control, elements critical in the
management of both ship-sourced marine pollution and fisheries.
The question of domestic legislation and institutional capacity is
particularly significant for small island states which may have
large EEZs, requiring considerable resources to manage and es-
tablish effective enforcement regimes.

The issue of the management of fisheries resources in the high
seas, particularly related to straddling and highly migratory stocks,
emerged as a key issue in the years following the conclusion of
UNCLOS. Commentators had noted the inadequacies of the pro-
visions in the LOSC regarding these issues.10 The management of
high seas fisheries was the focus of international discussions prior
to UNCED. As a result of these discussions, a specific United
Nations–sponsored conference on high seas fisheries was estab-
lished. The UN Conference on Straddling Fish Stocks and Highly
Migratory Fish Stocks had its first substantive session in the
summer of 1993 and concluded its final round of deliberations in
early August 1995. The conference produced a legally binding
instrument for the management of such stocks, which was opened
for signature in December 1995. The agreement is clearly a
significant development in oceans governance giving, for example,
suggested guidelines for application of precautionary reference
points in conservation and management of straddling fish stocks
and highly migratory fish stocks. As of 8 April 1998, 59 countries
had signed the agreement, with 17 ratifications or accessions.
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A number of issues affecting sectoral regimes have emerged in
the period following the conclusion of UNCLOS. Most notable
has been increasing concern at the degradation of the marine
environment through pollution and attention to the maintenance
of marine biodiversity.

Ship-sourced pollution derives from the accidental discharge of
pollutants or from the dumping of wastes (including ballast water,
plastics and other material) from vessels. Ship-sourced pollution
is regulated under two international conventions—the Convention
for the Prevention of Pollution from Ships (MARPOL 73/78), and
the Convention on the Preservation of the Marine Environment
by Dumping of Wastes and Other Matter, 1973 (the London
Dumping Convention). The International Maritime Organisation
(IMO) is responsible for the administration of MARPOL, and has
developed a Global Program for the Protection of the Marine
Environment, addressing basic principles of ‘safer ships and
cleaner seas’. Annexes to MARPOL deal with different ship-
sourced pollutants, with Annex V (governing garbage) totally
prohibiting the disposal of plastics, including fishing gear, into the
sea. In response to Australian concern over the problem of ballast
water,11 the IMO has established voluntary international guidelines
governing ballast water. These guidelines were developed by Aus-
tralia and include non-release of ballast water, ballast water
exchange and sediment removal and use of shore-based treatment
facilities. The IMO is moving to establish a further annex to
MARPOL dealing with ballast water.

While ship-sourced marine pollution from tanker accidents or
groundings often gains public attention—and may hasten the
development of further regulations or actions governing tanker
operations—such sources provide only a small percentage of pol-
lution within the world’s seas and oceans.12 Land-based sources
of marine pollution pose a great threat to ocean and coastal areas
and the management of such sources of pollution is clearly a major
issue. As Kimball notes, ‘the importance of land-based activities
as a source of marine pollution was not recognized when the
LOSC was concluded in 1982’.13 In the period following
UNCLOS, increased attention to this issue led the United Nations
Environment Program to prepare a strategy for combating ‘deg-
radation of the marine environment from land-based sources of
pollution and activities in the coastal area’.14 Following further
meetings after UNCED, a Global Program of Action was devel-
oped to manage the problems of land-based sources of marine
pollution.

The LOSC contains significant provisions related to the pro-
tection of the marine environment. As Rose notes, the entry into
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force of the convention ‘continues a process of consolidation,
elaboration and extension of existing law for the protection and
conservation of the marine environment’.15 This existing law
includes a number of instruments developed after the conclusion
of UNCLOS, in particular the Biological Diversity Convention,
which have been directed towards the protection and maintenance
of biological diversity (biodiversity). In terms of marine biodivers-
ity, attention has focused on the need for greater research and
understanding of impacts on marine ecosystems. It is widely
recognised that a ‘major problem is that the level of knowledge
of our marine biodiversity, whether at generic, population,
community or seascape level, is substantially less than that of
terrestrial environments’.16 Given the increased attention to the
living resources of the world’s seas and oceans, protection of the
marine environment and maintenance of biodiversity are two
related issues. The salience of such issues cannot be underesti-
mated. As Bridgewater notes, the ‘ultimate vision for marine
biodiversity is that of a safe sustainable harvest, with biological
resources to be enjoyed and treasured by all, for now and in the
future’.17

Outstanding issues and future directions

A number of issues remain ‘outstanding’ in the development of
regimes for oceans governance, despite (or perhaps because of) the
entry into force of the LOSC and ratification or accession to the
treaty by a large number of states. The LOSC as a framework
document provides the opportunity for the ‘nesting’ of other
regimes within the broad framework established under the
convention. Equally important is the opportunity for ongoing
development of regional regimes, institutions and processes
concerned with oceans governance. Regional arrangements may,
however, contribute to potential overlap between regimes.18 Over-
lap may be deliberate—in the ‘nesting’ of a regional regime within
a global framework19—or it may be inadvertent, where the devel-
opment of a new regime affects the operation of pre-existing
arrangements.20 In either case the overlap may have positive and
negative effects, enhancing collaboration or reducing spillovers but
at the same time complicating management arrangements.

The LOSC itself is likely to face considerable challenges into
the future. One issue has already been discussed—the development
and operation of the major institutions established under the
convention. Just as states face challenges in developing appropriate
national institutional arrangements to take account of current
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international obligations and norms related to ocean and coastal
management, so too do these UN-based institutions. One of these
challenges will be the ongoing monitoring and evaluation of states’
compliance with the LOSC and the need for regular assessments
and reporting on issues related to the convention. Currently
matters related to the law of the sea are discussed at the annual
United Nations General Assembly debate on the oceans. This
debate could be supported by a meeting of states parties to
the convention.21 Such meetings would enhance cooperative
mechanisms such as capacity building, assistance and information
transfer, and scientific data gathering and exchange.

As the world’s fisheries are subject to increasing effort,
continued development of ocean management regimes relating to
management of fisheries and effective institutional arrangements
to give effect to these regimes is needed. This needs to occur at
both the international level and at the national level. Effective
and sustainable fisheries management within the EEZs of coastal
states is clearly essential. Effective enforcement and compliance
regimes are critical elements in the development of sustainable
management practices. The development of regional management
bodies and ongoing developments within competent specialised
international management arrangements are also important.
Particular attention needs to be paid to standardising the precau-
tionary approach, minimising waste and discards and reducing
incidental catches of fish and other ‘ecologically related species’.
Key elements are the entry into force of the straddling and highly
migratory stocks agreement, support for the Compliance Agree-
ment for fishing on the high seas and the broader stewardship
responsibilities found within the Code of Conduct for Responsible
Fisheries.

Much remains to be done in terms of responding to both
ship-sourced and land-based sources of marine pollution. Increas-
ing the level of port state inspections and actions can have marked
effects on improving ship safety and integrity, reducing accidental
losses of pollutants.22 Continued work on other aspects of ship-
sourced pollution, particularly in relation to problems with ballast
water transfer, is also important. International action in these
areas, such as appropriate annexes to MARPOL, need to be
boosted by consistent national guidelines and adequate arrange-
ments at ports to ensure efficient compliance with these
arrangements. In relation to land-based sources, continued work
and increased national support for the Global Program of Action
on the Protection of the Marine Environment from Land Based
Activities is necessary. Again these initiatives need to be supported
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by appropriate national legislation and, where necessary, sub-
national legislation and management practices.

Marine environmental protection has emerged as a major area
for ongoing action in the period following the completion of the
LOSC. Maintenance and conservation of marine biodiversity is
clearly a salient political issue in the late 1990s. Many of the
world’s fish stocks are heavily fished. Many coastal states are
moving to establishing marine protected areas as a means of
enhancing the protection of marine biodiversity. Marine protected
areas can be managed under multiple use arrangements and can
have important roles in maintaining biomass of fish stocks. The
establishment of national systems of marine protected areas,
including representative areas of a large enough scale to provide
adequate protection of ecosystems, is one important outstanding
issue and a clear direction for the future.

Conclusion

Much has been achieved in the development of arrangements and
processes for oceans governance. It is also equally valid to argue
that this work has pointed to the ongoing need for further action
at international, regional and national levels to ensure sustainable
use and management of the world’s seas and oceans. While each
of the sectoral regimes has specific and immediate tasks and
challenges, it is also important to focus on one major outstanding
issue: the need to provide integrated management of the oceans.
Such management arrangements are not easy to establish or
maintain. Integration involves a vertical dimension linking inter-
national instruments and regimes to national legislation and
practices. Within national jurisdictions integration also involves
an important horizontal dimension ensuring that national and
sub-national government agencies are working together to ensure
appropriate governance of coastal and ocean areas. Moving to
ensure coordination and integration within the ‘alphabet soup’,
the major outstanding issue for oceans governance, recalls the
preamble to the LOSC ‘that problems of ocean space are closely
interrelated and need to be considered as a whole’.23
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11 Maritime environmental
security
Alan Dupont

MARITIME ENVIRONMENTAL SECURITY

Although well entrenched in the lexicon of international security
studies, it is remarkable how loosely the term environmental
security is often applied and how much confusion still exists about
its precise meaning. The range of subjects which have at one time
or another been either conceptually or operationally located in the
environmental security basket are bewildering in their diversity.
They include acid rain, agricultural yields, biodiversity, counter-
terrorism, deforestation, economic competitiveness, failed states,
flooding, fossil fuels, greenhouse warming, hazardous waste,
infectious diseases, refugees, illegal migration, oil crises, over-
population, poverty, soil degradation, sustainable development,
trans-boundary pollution, urbanisation and vector-borne diseases.1

This list is far from exhaustive.
A close examination of the literature reveals that there are, in

fact, three distinct sub-schools of thought and activities, which fit
within the rubric of environmental security. The first of these, and
the one most commonly embraced by national security estab-
lishments, focuses on the use of national defence forces and
military assets to monitor environmental change and to assist in
protecting or rejuvenating the environment.2 The second, the dark
side of the force, is environmental warfare—the explicit targeting
of an adversary’s resources or physical environment aimed at
degrading or destroying his capacity to prosecute war.3

A third category, and the one on which this chapter focuses,
concerns itself with how human-induced environmental degrada-
tion foments violent conflict.
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The underlying assumption of what might be termed the envi-
ronmental security school of international relations4 is that the
earth is rapidly approaching the finite limits of its capacity to
support the global lifestyles and development practices which have
evolved in the twentieth century. Unless international society rec-
ognises these constraints and makes commensurate adjustments,
environmental stress will increasingly threaten economic growth,
particularly in the developing world. Environmental pressures, it
is argued, will also heighten competition for scarce resources,
thereby increasing the risk of social and political disorder as well
as military conflict.

The main physical consequences of human-induced environ-
mental degradation are:

• reductions in arable land, soil fertility, potable water and
critical natural resources due to overpopulation, pollution,
deforestation and unsustainable development practices;

• damage to the global maritime environment from over-fishing,
pollution, urbanisation and the degradation of ecologically
sensitive marine coastal environments; and

• climate change and associated sea-level rise, resulting from a
build-up of greenhouse gases and atmospheric pollution.5

Although the focus of this chapter is about maritime environ-
mental security, it is important to recognise that the major threats
to the health, productivity and biodiversity of the marine environ-
ment result, in the words of a United Nations (UN) report, ‘from
human activities on land, in coastal areas and further inland’.
Nearly 80 per cent of all marine pollution and the physical
alteration of coastal environments globally is caused by agricul-
tural and industrial runoff from the land and urban sprawl.6

The point here is that it is simply not possible to fully
comprehend the relationship between the environment and security
by taking a narrow sectoral approach to the subject. The environ-
ment does not conform to political, oceanic or geographical
boundaries. The impact of human-induced ecological stress
and resource scarcity on the ocean environment must be viewed
holistically.

Population and conflict

This point can be illustrated by exploring the relationship between
the environment and security in Pacific Asia, beginning with the
impact of population growth. There are three demographic char-
acteristics which are critical to understanding the linkage between
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population and conflict. The first is the unprecedented rate of
population increase that has taken place in the twentieth century.7

The second is the absolute size of the world’s current and projected
population levels. The third is the level of urbanisation, particu-
larly in the developing world.

With the exception of Japan, Singapore, and the two Koreas,
the developing states of Pacific Asia are experiencing substantial
increases in population and urbanisation in conjunction with high
levels of economic growth.8 The region will contain over 2 billion
people by the year 2000, comprising just under one-third of the
world’s total population. Increasing numbers of these people are
destined to live in large urban agglomerations, which is a change
of historic proportions for the previously rural, agrarian-oriented
societies of the region. In 1950, Asia as a whole had just
58 million people living in cities with populations of over
1 million. By 1990, however, the number of big-city dwellers had
swelled to 359 million, more than Europe and North America
combined. The shift from rural Asia to urban Asia will accelerate
in the coming century, aggravating urban crowding and increasing
the risk of social and political conflict.9 In 2015, Asia is expected
to have 903 million living in cities of over 1 million, more than
the rest of the world combined,10 and this figure is expected to
rise to 2.5 billion by 2025. By that time, Asia will host half the
world’s urban population.11

While there is no direct link between population growth and
conflict, the rapid increase in Pacific Asia’s population is beginning
to reduce the availability and quality of natural resources and
living space. Dramatic increase in urbanisation will be a primary
cause of environmental degradation as cities strain to cope with
the infrastructural and social demands of rapid influxes of new
city-dwellers. Population pressures will add to the problems of
governance by widening income disparities in developing states
and degrading coastal environments, which is where most of the
region’s large cities are located.

Environmental degradation is reducing the global carrying
capacity of the land and sea.12 On the land, the detrimental effects
of this assault on the earth’s natural resource base can be seen in
the steady disappearance of farmland due to rampant commercial
and industrial development, soil erosion and the loss of soil
fertility from over-logging and the overuse of pesticides. It has
been estimated that nearly half the 29 million tonnes of grain
gained every year from advances in technology and investments
in irrigation, fertiliser and other inputs, is lost because of envi-
ronmental degradation.13 Since 1981, the area given over to global
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grain production has shrunk by 55 million hectares to 680 million
hectares, while the per capita grain area has halved.14

Fish

However, for most Pacific Asian states, it is at sea rather than on
the land where the circular relationship between food security,
population growth, ecological stress and conflict is most evident.
Fish is a key source of food for all Pacific Asian states. As
populations have increased, so has awareness that the oceans
constitute one of the last remaining reserves of protein. For an
estimated 1 billion Asians fish is the main source of protein and
fishing supports more people than in any other comparable region.
Over half the world’s fish catch is taken in Asian waters and five
of the top ten fishing nations are in Pacific Asia.15 It is not sur-
prising, therefore, that the Pacific has been described by one senior
Asian defence official as the region’s ‘rice-bowl’ for the twenty-
first century.16 Unfortunately, despite its vastness, this maritime
rice-bowl is already showing signs of environmental stress from
the effects of coastal pollution, over-fishing and the unsustainable
exploitation of other forms of marine living resources.

What is happening to regional fish stocks is part of a broader
trend. In 1990, the world fish catch fell for the first time in 13
years and it has not recovered.17 As populations have continued
to increase, per capita fish availability declined by about 10 per
cent between 1990 and 1995, despite the $US45 billion in subsi-
dies provided annually by national governments to their fishing
industries.18 The UN estimates that another 16 million tonnes of
fish will be required by 2010. In response to rising demand
136 000 new ships have been added to the world’s fishing fleets
since 1989. Predictably, these additional vessels have only accel-
erated the decline in supply, causing prices to spiral upwards.19

Between 1981 and 1991, the value of exports from the world’s
fisheries rose by 260 per cent, from $US15 billion to $US39 billion.20

In 1994, a World Bank study warned that ‘the current harvesting
capacity of the world’s fleet far exceeds the estimated biological
sustainability of most commercial species’.21 The depletion of fish
species is a major concern in the Northwest Pacific, which provides
nearly one-third of the world’s marine harvest.22 Fish stocks in the
Yellow and East China Sea are down significantly and the situation
is no better in the South China Sea.23 While aquaculture may fill
some of the gap in supply, it is unlikely to ever be a substitute for
marine fishing. Fish farming requires far more resources than
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harvesting fish caught in the wild and aquaculture can also cause
significant environmental damage.24

As traditional fishing grounds are depleted, or exhausted,
competition for the remaining stocks has intensified. Countries
which once welcomed and even encouraged foreign fishing fleets
now restrict their access and quotas, while fishing nations have
become much more protective of their own fish resources. One
result has been a steady increase in the frequency of clashes and
incidents at sea caused by foreign fishing trawlers illegally
encroaching into exclusive economic zones and territorial seas.

Pollution

The extent to which pollution is eroding the region’s productive
base is particularly evident at sea. Because most of Pacific Asia’s
major cities are located in coastal areas or adjacent to river
systems which drain into the sea, the shallow oceans and marginal
wetland areas which spawn a large percentage of the region’s
marine life are now being threatened by urban sprawl. As a
consequence, coastal regions are being denuded of their protective
vegetation, and ever-increasing amounts of untreated industrial
and human waste are pouring into river estuaries and coastal
waters. Serious marine pollution now affects large areas of the
region, especially the Gulf of Thailand, Manila and Jakarta Bays,
the South China Sea, the Mekong Delta and the waters off South
Korea, Japan and China.25

As the search for energy has intensified, mining, oil and gas
exploration has risen sharply, creating further pressures on the
marine and coastal environments. The excessive use of chemical
fertilisers by farmers seeking to improve yields, and the exponen-
tial rise in maritime traffic plying the region’s major shipping
routes, have contributed to high levels of pollution in the Yellow,
East and South China Seas. Oil carried by rivers from the Beijing
area, and from ships and offshore drilling platforms, has seriously
polluted Bohai Bay. In the mid-1980s, at least one-third of China’s
coastal waters contained significant levels of cadmium, mercury
and heavy metals, and the situation has worsened since.26 The
lower reaches of the Tumen River in North Korea are also badly
polluted and ‘red tides’ have been reported.27

Oil pollution in all of East Asia’s seas is on the rise, a trend
which is unlikely to be reversed as the region’s sealanes become
increasingly crowded with oil-tanker traffic and other shipping.
The East China Sea experienced its first major oil spill in Novem-
ber 1971, when the tanker Juliana spilled 6400 tonnes of oil,
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devastating fish and other marine life.28 Since then there have been
numerous spills at sea, one of the most serious of which was the
break-up of a Russian oil tanker, the Nahodka, off the Japanese
coast in January 1997. The resultant discharge severely damaged
Japan’s sensitive fish and aquaculture breeding grounds. The acci-
dent also became a contentious political issue between Russia and
Japan as the two states argued about who should accept the
blame.29

In the heavily trafficked Malacca Straits, governments worry
about the danger of a major oil spill seriously disrupting or even
closing the strait,30 which could have devastating economic and
environmental consequences not only for the contiguous states of
Malaysia, Singapore and Indonesia, but also for the broader
region, as the strait carries a high percentage of inter-regional
trade.31 In the mid-1990s, over 1100 fully-laden oil tankers were
passing through the Malacca Straits, ‘many with only a meter or
two of clearance between their keels and the channel bottom’.32

Indonesia and Malaysia have recently stepped up maritime coop-
eration to prosecute offending ships which dump oil and waste at
sea, resulting in several high speed chases at sea and shots across
the bows of offending ships attempting to escape into international
waters.33

There is little doubt that pollution will become a significant
environmental policy issue for the region. The growing sensitiv-
ity of governments to pollution will influence the security-policy
climate, although it is unlikely to be a primary cause of military
conflict.

Nuclear power and environmental security

While strategic analysts are apt to focus on the weapons potential
and proliferation aspects of nuclear power, its environmental
security implications will become increasingly important for
Pacific Asia for two principal reasons. First, domestic political
sensitivity to the risks of accidental discharges of radioactivity
from nuclear power reactors has increased markedly since the
infamous Three Mile Island accident in the United States in 1979
and the Chernobyl disaster in the Ukraine in 1986. There is a
heightened awareness of the potential damage that highly toxic
radioactive waste can wreak on the environment and human
health. As domestic opposition to nuclear power becomes more
entrenched and vocal, the potential for violence will grow accord-
ingly. Second, waste disposal and the transshipment of nuclear
fuel will become a more pressing political and security issue—and
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one with a significant maritime dimension—as the region’s con-
sumption of nuclear energy increases and the space at existing
storage sites declines.

In January 1993, the Japanese Government attempted to dis-
creetly ship 1.7 tonnes of plutonium from France aboard the
Akatsuki Maru for use in its fast breeder reactor program. Prior
to the shipment, alarmed officials from Singapore, Malaysia and
Indonesia expressed their concern to Japan over reports that
the plutonium shipment might pass through the Malacca Straits,
pointing out the environmental and safety implications should
there be an accident in the heavily trafficked channel. Even when
the ship eventually sailed a circuitous course well south of
Australia before transiting the Pacific, its passage was marked by
a storm of international and regional protest.34 In the same year,
Japan demanded that Russia cease its practice of dumping liquid
nuclear waste into the Sea of Japan. The Japanese protest was
unusually sharp, with a senior official of the Foreign Ministry
warning the Russian Ambassador: ‘We demand that you stop this
kind of dumping. We demand that you never again do this in the
future’.35

Inter-state tensions over the disposal of nuclear waste in North-
east Asia underlines the growing capacity of a new class of
energy-related environmental-security issues to aggravate conflict,
especially when bilateral relations are already under pressure from
other political and strategic rivalries.

Cooperation or conflict

It should not be inferred from this catalogue of environmental ills
that ecological stress will inevitably lead to conflict. Regional
cooperation can substantially mitigate the security fallout if
governments act decisively to address the root causes and conse-
quences of environmental degradation and conflict. To their credit,
East Asian governments have already taken some steps down this
road. At the national level, greater efforts are being made to
correct some of the environmental excesses of past eras. Indone-
sia’s Environmental Impact Management Agency, for example, has
begun to evaluate the environmental record of private companies
and to give a black rating to the most egregious offenders, while
environmental officials in China closed down 50 000 polluting
factories in 1996 because they threatened health and created
environmental chaos.36

Sub-regionally, the Association of South East Asian Nations
(ASEAN) Environmental Program was established in 1978, in
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order to promote sustainable economic development and, in 1981,
ASEAN issued its first major declaration on the environment. This
was followed in 1990 by the Kuala Lumpur Accord on the
Environment and Development, which confirmed the commitment
to sustainable economic development.37 ASEAN has taken initia-
tives to combat major oil spills by setting up the ASEAN Oil Spill
Response and Preparedness project.38 Major oil companies have
also established an organisation to manage oil spills with anti-
pollutant equipment pre-positioned in Singapore and Malaysia.39

Northeast Asia’s track record on the environment has been less
impressive, due to the residual effects of the Cold War, which have
circumscribed multilateral cooperation more generally. However,
there are environmental regimes such as the Northwest Action
Plan, the Prevention and Management of Marine Pollution in the
East Asia Seas and the Interim Scientific Committee for Tuna and
Tuna-like Species, which held its first meeting in May 1996.40

Region-wide environmental programs have also been implemented
by the Asia–Pacific Economic Cooperation (APEC) forum. In July
1990, APEC initiated a dialogue on the maritime transport of
hazardous substances, the discharge of marine pollutants, and the
problem of marine debris. In March 1994, the first APEC Envi-
ronmental Ministers’ Conference was held in Vancouver, Canada.
The Track-Two Council for Security Cooperation in the Asia–
Pacific, the only multilateral regional organisation which
specifically focuses on the security aspects of the environment, has
considered proposals aimed at safeguarding the marine environ-
ment and providing for ‘environmentally responsible defence’.41

Australia, for its part, has signed Memorandums of Understanding
with New Zealand, Indonesia and Papua New Guinea which
include provisions for joint responses to oil spills originating
within and outside territorial waters.42

It is difficult to escape the conclusion, however, that the
measures so far adopted by regional states to combat the delete-
rious effects of environmental degradation fall a long way short
of what is required.43 Most efforts, to date, have targeted the
economic and maritime aspects of the problem, which although
important represent only part of the environmental picture.44 And
there is still insufficient appreciation of the multi-dimensional
nature of the linkages between the environment and security.

Conclusion

Environmental issues will increasingly feature on the maritime
security agenda of Pacific Asia. But it is important to recognise
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that there can be no simple judgements about the relationship
between the environment and security. Those who see a close
connection between environmental degradation and military
conflict exaggerate their case: there is no compelling evidence that
environmental problems have been the primary cause of any major
sub-national or inter-state conflict. This is not, however, an argu-
ment for complacency. Ecological pressures will be increasingly
important in shaping the economic and political environment in
Pacific Asia and, by extension, its security environment. War is
unlikely to result purely—or even primarily—for environmental
reasons, but Pacific Asia suffers from many tensions that have
environmental sources. Understanding security in Pacific Asia
therefore requires an understanding of environmental issues.

The precise impact and the strategic weight of environmental
factors will vary considerably from one conflict situation to
another. In some they may play no role at all. In others their
influence will be associative rather than causative, or they may
act as catalysts, sparking violence and political instability inter-
nally, although rarely major inter-state war.

Environmental degradation is particularly evident at sea.
Marine oil spills can cause political tensions between states, as
the sinking of the Nahodka illustrates, and a major oil spill would
certainly have significant economic security consequences if it were
to occur in a confined sealane like the Malacca Strait. However,
oil pollution at sea is unlikely to lead to military conflict. Pollution
should be seen more as a reflection of the economic, social,
environmental and demographic forces shaping Pacific Asia’s secu-
rity environment rather than as a fundamental cause of them.

Population growth, on the other hand, has more palpable and
important implications for regional security. Not in the apocalyptic
and deterministic way that neo-Malthusians conceive but because
population increases of the order Pacific Asia will experience over
the coming century will aggravate existing political and social divi-
sions within states and accelerate the decline in the region’s stocks
of natural resources.

Inter-state confrontation over fish and other living resources
in the disputed seas of Pacific Asia is emerging as a significant
long-term security problem for the region and one which bears all
the hallmarks of environmental scarcity—on the supply side from
the depletion and exhaustion of traditional fishing grounds caused
by unsustainable levels of harvest and the destruction of sensitive
marine ecosystems, and on the demand side from population
pressures and Pacific Asia’s growing affluence.

The real long-term food security issue for Pacific Asia is
the cumulative and accelerating destruction of the region’s
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food-producing capacity, through a combination of population
pressures and widespread ecological stress. For this reason, the
preservation of arable land, the protection of coastal and marine
habitats and the sustainable management of natural resources may
in time come to be seen as intrinsic elements of conflict prevention.

There is perhaps no better example of the interaction between
traditional and geo-environmental causes of conflict than the
maritime disputes, which infect the South and East China Seas.
The hunger for resources has clearly complicated and compounded
the jurisdictional and sovereignty issues which are at stake.
Without the press of rising populations, high levels of energy
dependency and the exhaustion of fish and other marine living
resources, the maritime sovereignty and territorial issues in the
Western Pacific would almost certainly not have attracted the same
degree of prominence nor proved as difficult to resolve.45
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12 Energy resources and
security in Asia–Pacific
Mark J. Valencia

ENERGY RESOURCES AND SECURITY IN ASIA–PACIFIC

In Northeast Asia energy and security are locked in an unusually
tight and fateful embrace because of the distinctive energy vulner-
abilities of many nations within the region. Asia’s energy demand,
centring on oil, will not only rise but will also progressively
broaden to include a wide range of even more rapidly growing
nearby economies.

The energy demand factor: rising regional competition for
supply1

Recent Asia–Pacific Economic Cooperation Forum (APEC) fore-
casts (Table 12.1) suggest that within 15 years there will be four
or five major competitors for existing Asian oil supplies in regional
markets traditionally dominated by Japan. By 2010, if current
forecasts prevail, Japan’s share of Asian oil imports will have
fallen 50 per cent to 37 per cent of the region’s total. China
(including Taiwan and Hong Kong) will account for 28 per cent,
with mainland China’s share rising sharply. South Korea and the
Association of South East Asian Nations (ASEAN), both with
continually rising demand, will have to fight for the rest in
potentially tight regional and global markets. Emerging multipolar
energy-supply rivalries in Asia could have a particularly severe
impact in Northeast Asia, where energy deficits are often intrac-
table and political relations delicate.
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China

There are powerful factors that could force offshore oil onto
China’s political front burner. The incentives for China to develop
offshore oil rather than onshore reserves include the fairly shallow,
easily worked continental shelf and the closeness of offshore oil
basins to domestic demand centres and facilities for transportation
of exports. Other factors likely to push China’s oil search offshore
include the lack of significant success in China’s other offshore
(and onshore) areas, the growing evidence that the East China Sea
contains petroleum, the growing uncertainty with respect to
Middle Eastern supplies, increasing foreign oil company interest
in this last ‘frontier’, and China’s own growing capabilities in
offshore oil exploration and development.

China has been sending rigs and seismic vessels on reconnais-
sance surveys far from shore where Chinese claims directly overlap
those of its maritime neighbours. The Longjing 1 well was more
than 40 miles beyond a hypothetical Chinese–South Korean
median line suggested by Seoul as a basis for dividing up the
resources of the Yellow Sea and adjacent areas of the East China
Sea. Since Longjing 1 and Longjing 2, Donghai 1 and Pinghu 1
in 1982, the Ministry of Geology has drilled at least one explo-
ration well each year in contested areas of the East China Sea,
some of them unannounced. Indeed, in February 1996, China’s
Kantan No. 3 drilled a test well and flared gas near Diaoyutai,
some 570 miles beyond an equidistant line between the main
Chinese and Japanese coasts.2

Japan

Best known and most long-standing are the energy vulnerabilities
of Japan, which has never had a single major developed oil field.
In the mid-1990s, Japan imported more than 99 per cent of its

Table 12.1 Emerging Asian oil import rivalry

Share of total Asian oil imports (%)

Importing Nation 1992 2000 2010

Japan 77.4 53.2 36.5
China – 10.9 19.4
Taiwan/Hong Kong 10.0 9.7 9.0
Korea 21.0 20.3 18.3
ASEAN – 5.9 16.9

Source: APEC International Advisory Committee for Energy Intermediate Report,
1 June 1995.
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oil. Japan’s proportion of imports to overall energy consumption
is 85 per cent, currently the highest proportion among major
industrialised nations.

Japan’s fuel import bill was more than $US50 billion by the
mid-1990s, even with all the conservation of the 1970s and the
1980s taken into account. Oil accounted for more than half of
that total, even at $US20 a barrel. If oil prices returned to the
levels of the 1970s and 1980s, the burden on Japan would be
even greater.

Given the massive—nearly $US4 trillion—scale of the Japanese
economy, Japan’s lack of energy resources naturally has a major
impact on global and regional energy markets. Japan imports
nearly three times more oil than any other nation in East Asia,
and almost two-thirds of the liquefied natural gas moving
in international trade. Since 1987 Japanese oil demand has risen
5 per cent per year, adding 900 000 barrels per day to Asian
regional requirements.

South Korea

South Korea has large energy-consuming petrochemical, steel and
ship-building industries, and a growing middle class increasingly
addicted to driving. Oil demand has risen 20 per cent annually,
and petrol demand, propelled by a 22 per cent annual increase in
vehicle registrations since the late 1980s, soared 29 per cent per
year.

Overall, South Korea tripled its per capita consumption of
energy from 1975 to 1991, to almost 2200 kilograms per capita.
This constituted an import bill of $US13 billion, roughly triple
Japan’s present energy import bill relative to overall national GNP.
As a smaller nation, South Korea has had even more trouble
competing for oil in time of shortage. This was graphically clear
during the two oil shocks of the 1970s and during the Gulf crisis
of 1990–91.

The maritime dimension

Since the late 1960s, the marine awareness of nations has been
enhanced by technological advances in marine use and resource
exploitation capabilities; increased expectations of benefits from
potential ocean resources; and perceptions that the ‘freedom of
the high seas’ was advantageous to those countries with the
knowledge, capital and technology to harvest ocean resources.
This enhanced marine awareness has resulted in widespread
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unilateral extensions of national jurisdiction over ocean resources
out to 200 nautical miles or more from shore. All the coastal
countries in Asia have now extended their maritime jurisdictions,
leaving real winners and losers and many areas where claims
overlap. As a result, Asia can no longer be thought of as mainland
and islands separated by expansive seas. Indeed, these extended
jurisdictional claims have produced new, sometimes unfriendly,
maritime neighbours.

Asian coastal states are now engaged in efforts to identify and
pursue their national development interests in the ocean arena.
But the superimposition of a mosaic of national policies on
transnational resources and activities multiplies the possibilities
for international conflict. The interest of the developed world in
the resources which have come under coastal state jurisdiction—
particularly oil and sea space—may exacerbate intra-regional
tensions. Indeed, extension of jurisdiction has opened a Pandora’s
box of continued uneven growth; volatile mixtures of competition,
nationalism and militarisation; potential outside power involve-
ment; and environmental degradation.

The geography of political entities in Asia is remarkably mar-
itime. With extension of jurisdiction, this geography presupposes
there will be real conflicts and possibly explosive resource in-
equities. For example, several countries in Southeast Asia have
gained enormous marine areas with extended jurisdiction.
Although maritime area gained is not by itself a measure of
resource wealth, it is indicative of windfall advantages. The largest
of these gains were made by Indonesia, the Philippines, China and
Vietnam; others, such as shelf-locked Cambodia, Brunei, Singapore
and Thailand, and landlocked Laos were much less fortunate.
Malaysia, although gaining considerable area, has been divided by
Indonesia’s Natuna salient.

Asian countries formally claiming geographic disadvantage in
Law of the Sea negotiations due to extended jurisdiction include
Laos, Mongolia, Cambodia, Thailand, and Singapore. Laos and
Mongolia desire guaranteed marine access as well as compensatory
access to neighbouring countries’ marine resources. Cambodia is
shelf-locked and has a restricted coastline, and Brunei is nearly
shelf-locked; both are zone-locked and have marine access only
on a semi-enclosed sea. Thailand is both shelf-locked and zone-
locked in the South China Sea. Moreover, the Thai distant water
fishing grounds in the South China Sea have come under Malay-
sian, Cambodian, Vietnamese and Indonesian jurisdiction.

All those nations which have extended their jurisdiction will
now have to delimit their sea boundaries with their maritime
neighbours. Because tiny flyspecks on a map may be used as a
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basis of claims to 200 nm exclusive economic zones (EEZs),
disputes over ownership of such islets—e.g. Tokdo/Takeshima in
the Sea of Japan, the Senkakus/Diao-yu-tai in the East China Sea,
and the Spratlys and the Paracels in the South China Sea—have
intensified, and even affected international relations.

Potential conflict over petroleum

Many of the areas of overlapping claims harbour good oil and
gas. Increasing energy needs, decreasing indigenous energy supplies
and a greater reliance on foreign oil are spurring offshore explo-
ration for new sources throughout Asia. Thus major problems are
brewing as exploration and drilling extend farther offshore into
deeper and disputed waters and as international oil companies
join the hunt. Although maritime issues are generally a relatively
minor part of the regional strategic picture, the tenuous relations
between many of the states and the likelihood of petroleum in
disputed continental shelf areas mean that such maritime issues
could become the ‘tail’ that wags the ‘dog’. Examples abound
throughout the region.

In March 1982, Cambodia protested Thailand’s granting of
concession areas on Cambodia’s claimed continental shelf to
Amoco and declared that: ‘Any foreign company which searches
for oil on the Kampuchean continental shelf without Kampuchea’s
permission will be responsible for all consequences which may
arise from their illegal actions’.3

In the Spratlys, perceived potential oil is a factor in the
disputes. China, Taiwan and Vietnam each claim all the islands,
reefs and rocks in the main Spratly archipelago that stand or
emerge above sea level, each government arguing that these fea-
tures have long been part of their territory. The Philippines also
claims the islets within a slightly more limited area it calls
Kalayaan (‘Freedomland’). China, Taiwan, and the Philippines
claim submerged features in the Spratly region as well. Malaysia
claims seven features outright in the southern Spratlys because
they fall within its continental shelf boundary. Brunei’s EEZ claim
takes the form of a corridor extending 200 nm from an arbitrary
point off its coast, enveloping Rifleman Bank as well as a small
corner of the Philippines-claimed Kalayaan. Military forces of
Vietnam occupy 21 to 24 features, those of China 8 or 9, those
of Taiwan 1, those of the Philippines 8 and those of Malaysia 3
to 6 including Louisa Reef. China’s February 1995 occupation of
the Philippines-claimed Mischief Reef triggered an international
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row that pushed the South China Sea disputes onto the ‘front
burner’ of ASEAN and United States Asian security worries.

Some argue that news reports of enormous commercial oil and
gas reserves in the Spratlys are greatly exaggerated. It does appear
that the reports of major hydrocarbon potential are based on
insufficient information and that the Spratly area is not a high
priority for major oil companies at this time. It also needs to be
recognised, however, that oil companies often downplay the poten-
tial of frontier areas, hoping for more liberal and lucrative
contract terms. On the other hand, governments and speculators
tend to play up the potential of their frontier areas in order to
attract investment and exploration there. This posturing may
explain the difference in views between Chinese and Philippine
geologists who are optimistic about the potential in the Spratlys,
and some major oil companies which are rather pessimistic.

With regard to the concern that the water is too deep for
commercial attractiveness, about 4000 square miles of seabed lies
under less than 200 metres of water on the Reed Bank and nearby
banks. Still more seabed in the Spratly region lies within the
1000-metre isobath. Concessions are being let in deep water in
and adjacent to the Spratlys, e.g. by the Philippines to Kirkland
and Alcorn (for a desktop study only), by China to Crestone
(recently taken over by Benton), by Vietnam to Conoco, and by
Malaysia to Sabah Shell. It is true that the size of reserves must
be large to justify the expenses of deep-water drilling, perhaps
100–150 million barrels at a lifting cost of $US10/barrel. The
initial estimated size of the 1 West Linacapan strike situated
northwest of Palawan on the geologic margins of the Spratly block
is in this range, although doubts have now arisen over the field’s
viability. Oil prices will certainly go up at some point and lifting
costs may be reduced. The conclusion is that it is not wise to
make public ‘guesstimates’ on the oil potential in this area on
scant second-hand information—one way or the other.

The granting of hydrocarbon concessions in disputed ocean
areas is a common but provocative way for claimant states to
exercise jurisdiction. Requirements that the concessionaire conduct
active work are frequently suspended pending solution of conflict-
ing claims, but during the 1970s and early 1980s, Amoco, Salen
and Philippine Oil Development Company drilled wells on the
Reed Bank under concessions granted by the Philippines. In the
late 1980s, Kirkland Oil Company received a geophysical survey
and exploration contract from the Philippine Government covering
about 6000 square miles including most of the Reed Bank, and a
seismic survey was completed in June 1995. China has reportedly
even drilled a well—Nanyang #1—on Fiery Cross Reef. The May
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1992 concession granted by China to the Crestone Energy Cor-
poration in the southwest corner of the South China Sea—now
subsumed by Benton Oil Company—has unambiguous work
requirements such as seismic surveys, an activity requiring a
physical presence in the concession area. Unopposed operations
in the concession, particularly drilling, might demonstrate effective
control over the area, which is one criterion for ownership.

Vietnam has also attempted to drill in that block, apparently to
reinforce its claim. In July 1994, Vietnam delivered two ‘economic-
technological service stations’ to the Vanguard Bank. It then hired
VietSovpetro to drill for oil in the Crestone concession. China had
earlier pledged to protect Crestone’s operations there with force, if
necessary, and did blockade the VietSovpetro’s rig to prevent food
and supplies from reaching it. When Conoco initially negotiated for
Vietnam’s blocks 133, 134 and 135, which overlap the Crestone
concession, China threatened to take retaliatory action against the
interests of Conoco’s parent—Dupont—in China. Meanwhile, a
consortium including Mobil Sekiyu (a Japanese subsidiary 100 per
cent owned by Mobil Oil Corporation of the United States), the
government-owned Japan National Oil Company and several other
Japanese oil companies have a financial stake in Blue Dragon—a
promising nearby structure let by Vietnam but also claimed by China.
Mobil has a three-well commitment for Blue Dragon and China’s
Ministry of Geology announced it was also planning to drill the Blue
Dragon structure. A clash is possible.

Countries must and do think long term and multi-dimension-
ally, particularly when ‘territory’ is involved. For example,
resources other than petroleum may eventually be discovered or
exploited, such as deep seabed minerals or the energy potential
created by marked vertical temperature differences in the water
column (Ocean Thermal Energy Conversion). It is thus doubtful
that the claimants would dampen their interest in this area simply
because the oil potential may be modest.

In the Gulf of Tonkin, Vietnam asserts that the 1887 Sino–
French Convention on the delimitation of the frontier between
China and Tonkin (Vietnam) made longitude 108º3’3"E the ‘sea
boundary line’ between the two countries in the gulf. In response,
China stated that

the sea area here has never been divided, yet you assert that it has.
You insist on drawing a dividing line close to our Hainan Island,
so as to occupy two-thirds of the Beibu Gulf (Gulf of Tonkin) sea
area. Being neither fair nor reasonable, this is unacceptable to us.4

Problems continue. In March 1997 China sparked a diplomatic
row when it sent an oil exploration ship across the median line
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in the gulf. And in November 1997, Hanoi protested China’s
award of a concession to US-based Atlantic Richfield5 which
extends into Vietnamese-claimed waters.

Northeast Asia is certainly not immune to maritime disputes
which can rattle international relations. In late 1996 and contin-
uing through 1997, the Tokdo/Takeshima dispute raised its ugly
head, stressing already fragile South Korea/Japan relations. North
Korea got involved, warning Japan not to seek ‘territorial expan-
sion’, and South Korea conducted air and naval exercises around
the disputed islets in a clear attempt to intimidate Japan into
dropping its claim.6

Tokdo (in Korea) or Takeshima (in Japan) are two tiny islets
29 kilometres east of South Korea’s Ullung Do and 50 kilometres
north-west of Japan’s Oki Islands. Tokdo is uninhabitable and
under most scholars’ interpretation of the Law of the Sea Con-
vention should not have an EEZ or continental shelf, though it
may have a 12 nautical miles territorial sea. Since 1952, the two
countries have disputed the ownership of Tokdo, which may
permit claims to about 16 600 square nautical miles of sea and
seabed. It is occupied by South Korea.

At stake in the Sea of Japan is a polyhedron encompassing the
northeastern Tsushima Basin, and the southwestern Yamato Rise
and Trough, both of which may have petroleum potential. The
area is also a rich fishing ground. If Japan owns Tokdo, it will
obtain a small northeastern portion of the Tsushima Basin and
almost the entire Yamato Rise and Trough. If South Korea owns
Tokdo, then it would gain the northeastern portion of the
Tsushima Basin as well as the southwestern end of the Yamato
Rise and Trough.

Failure to agree on a modus operandi for Tokdo/Takeshima and
the surrounding waters and thus on a maritime boundary led in
January 1998 to Japan’s unilateral termination of its fisheries agree-
ment with South Korea. South Korea then lifted all restrictions on
South Korean fishing boats operating near Japan’s waters. In
response, Japan began arresting South Korean boats fishing within
its territorial seas. This in turn inflamed the South Korean public,
resulting in anti-Japanese demonstrations and calls by politicians for
South Korea to recall its ambassador to Tokyo.7

The Senkakus in the East China Sea erupted into the news in
June 1996 when China and Taiwan protested Japan’s declaration
of a 200 nautical mile EEZ around the islands. The issue came
to a boil in September and October 1996 when a right-wing
Japanese group erected a lighthouse on one of the islands. Anti-
Japanese demonstrations broke out in Hong Kong and Taiwan,
with Hong Kong and Taiwan activists eluding Japanese coastguard
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vessels and planting the flags of China and Taiwan on one of the
features. Japan and China struggled to keep the issue from causing
a confrontation between two Asian giants, but Japanese national-
ists repeated the landing in June 1997. Earlier, a flotilla of Taiwan
and Hong Kong protest vessels was blocked by the Japanese
coastguard from landing on the disputed islands. In September
1997, Hong Kong activists again set sail for a fresh ‘raid’ on the
Daioyu Islands. But their vessel had to put in to Taiwan for repairs
and the ‘raid’ was aborted.8

The three have overlapping claims in the East China Sea based
in part on their conflicting claims to the Senkaku Gunto (known
in Chinese as Diao-yu-tai), a group of five coral islands about
90 nautical miles north-east of Taiwan. Possession of the islands
could confer title over 11 700 square nautical miles of continental
shelf with good petroleum potential. Perhaps not by coincidence,
the northern limit of Taiwan’s claim includes almost all the
potential oil-bearing sediment of these basins. At stake is a
trapezoidal area encompassing portions of at least three major
sub-basins, and which has good prospects in its northern two-
thirds and in its south-western corner.

Even if the Senkaku issue were settled, there would remain a
potential difficulty. The equidistant line between the undisputed
islands of Japan and the Chinese mainland leaves on the Japanese
side of the line 9000 square nautical miles of Asian continental
shelf landward of the 200-metre isobath. China claims the broad
adjacent continental shelf and argues that the shelf ends at the
Okinawa Trough—near the Ryukyu (Okinawa) Islands—with
water depths of 2000 metres. Japan argues that the trough is just
an incidental depression in a continuous continental margin be-
tween the two countries and that the equidistant line is the
approximate boundary.

Many of these disputes have an underlying commonality.9 They
are primarily driven and fuelled by domestic politics. Indeed, this
is what makes them much more dangerous than they should be.

While not discounting the importance of competition over
perceived resources in the disputed waters around the various
islands, resource issues are not the fundamental barrier to achiev-
ing a resolution of these disputes. Rather, the disputes are
primarily about unassuaged historical grievances and the politics
of national identity. As an indication of the primacy of nationalism
in these disputes, if either side in any of the disputes were prepared
to concede sovereignty, there is little doubt that the other would
be generous in granting a share of any resources as compensation.

Somewhat paradoxically, democratisation in South Korea and
Taiwan has made these sovereignty disputes more rather than less
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difficult to resolve. Strong governments unconstrained by domestic
constituencies can make deals more easily than those that must
heed domestic political concerns. It is no accident that authoritar-
ian China (and its citizens), which can and does control domestic
protest, responded in a more measured way to the Senkakus/Diao-
yu-tai incidents in 1996 than did Taiwan. Democratic governments
are by definition susceptible to domestic political pressures, while
weak democratic governments facing elections, as were Japan and
Korea in the 1996 flare-ups, are most susceptible to domestic
pressure.

These sovereignty disputes have been exploited for domestic
political ends that have little to do with the islands in question.
In the Senkakus/Diao-yu-tai dispute, for example, Taiwan’s New
Party used the fishing disagreements and the emplacement of the
lighthouse by Japanese rightists to attack President Lee Teng-hui
for being too ‘soft’ on Japan. The timing of the incident also made
it difficult for Japanese Prime Minister Hashimoto to be concili-
atory. An election was looming in Japan and Hashimoto, himself
a nationalist who had caused considerable controversy by visiting
the yasukuni war shrine, could not afford to be seen to be soft
on such a sensitive sovereignty issue.

The February 1996 flare-up of the Takeshima/Tokdo dispute
also took place just weeks before elections in South Korea. Because
popular antipathy towards Japan is widespread in Korea, compet-
ing political parties and the government seized the opportunity to
try to outbid each other in their condemnation of Japan.

China also has its own domestic reasons for pursuing such
issues. Although these are perhaps best exemplified by its actions
in the Spratly/South China Sea disputes, they are applicable to the
Diao-yu-tai dispute as well. Beijing seems to want to demonstrate
to its increasingly assertive provinces, as well as to the democracy
movements in China and Hong Kong and the independence move-
ment in Taiwan, that it is firmly in control of national policy.
China’s actions seem to be the result of a rising tide of nationalism
that is replacing socialism as the preferred societal glue. In this
view, the economic reforms that Deng pushed put China’s conser-
vatives on the defensive, and they are using nationalistic issues,
such as sovereignty over the Spratlys (Nansha) and the Diao-
yu-tai, to reassert themselves.

Given that swift resolution to these disputes is impossible, the
most pressing immediate task is to find effective mechanisms to
manage them and prevent any escalation of incidents that cannot
be prevented. The key problem lies not so much with governments,
but nationalist political constituencies within the polity of each
state and the pressures they can bring to bear. In the short and
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medium term, it is therefore critically important that the govern-
ments involved in these disputes take seriously the fact that
governments of other claimant states are also constrained by
domestic political considerations. There has been a marked failure
to do so in the past.

Second, while democratic governments may feel unable or be
unwilling to prevent citizens embarking on legal, but provocative,
actions like the 1996 erection of a lighthouse on the Senkakus,
they must refrain from conferring official status on such actions.
Moreover, if they disapprove of them, they should have the
courage to say so publicly. If this is perceived to be too politically
difficult, they should at least ensure that their disapproval is
communicated to the government of the rival claimant state.

Third, greater emphasis needs to be placed on the role of
preventive diplomacy. This is an issue now being taken up by the
ASEAN Regional Forum (ARF) and the Council on Security
Cooperation in the Asia–Pacific, but so far with little practical
impact on policy. None of the claimant states has indicated any
interest in taking the disputes to formal legal adjudication, but it
might be still possible via the good offices of the chairperson of
the ARF for an ‘eminent persons group’ to be created. Such a
group should preferably undertake its preventive diplomacy task
during a spell of relative calm. The task would not be to seek
resolution, but rather to consider ways of managing the dispute
non-violently and preventing or at least controlling escalation
should there be more flare-ups in the future.

Fourth, if the creation of an eminent persons group is consid-
ered premature, Track-Two meetings involving scholars, ‘think
tank’ analysts, and officials ‘acting in their private capacity’ could
be set up to investigate a range of confidence-building measures
designed to foster conflict management and to prevent conflict
escalation rather than to seek a long-term solution. The Indones-
ian-hosted Track-Two effort, the South China Sea Working Group,
which deliberately avoids engaging in discussions on sovereignty
issues, provides a possible precedent. Here, the focus has been on
building confidence between claimant states by encouraging mar-
itime cooperation between them in non-controversial areas such
as marine scientific research, environmental protection, including
biodiversity, fisheries assessment and management, and mineral
resource assessment. The focus is on what is achievable at the
time. Although these are formally ‘Track-Two’ meetings, officials
from the claimant states take part under the polite fiction
that they are acting in their ‘private capacity’. The hope is that
Track-Two cooperation will form the eventual basis for formal
official cooperation.
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Domestic politics is thus a prime and dangerous factor in these
disputes. But domestic politics runs in cycles of intensity. When
the cycles in the respective nations reach their next common
positive peaks, wise and courageous leaders must seize the oppor-
tunity to hammer out a preventative modus operandi to manage
these conflicts. The alternative is continued mutual suspicion,
unstable relations, unmanaged resources and an increasing fre-
quency and intensity of incidents, fuelling nationalist sentiments
and movements.

Possible cooperation

Most of the countries in Asia rely on multinational capital,
technical expertise and equipment for offshore hydrocarbon devel-
opment. While it is not feasible to estimate the precise effects of
unresolved offshore boundaries on the progress of hydrocarbon
discovery and development in the region, they are an important
factor. Multinational or extra-regional government oil companies
are reluctant to invest in hydrocarbon development in disputed
areas, particularly if the dispute is potentially serious enough to
threaten the security of their investment. Also, the conditions for
exploitation and export of any oil found may differ markedly
depending on which nation controls the resource. Thus, resolution
of boundaries or muting of boundary disputes may be a prereq-
uisite for major development of any hydrocarbon resources in such
areas, regardless of potential.

This is where the joint-development approach comes in. Thailand
and Malaysia, Vietnam and Malaysia, Indonesia and Australia, and
Japan and South Korea have all taken up this option. That is, they
have agreed on the extent of the area in dispute, set aside the actual
boundary question, and reached agreement on joint exploration
and exploitation of hydrocarbons in the area of overlap. This
approach is supported by the Law of the Sea Convention, which
stipulates that pending agreement on the delineation of the continen-
tal shelf or EEZ boundary, states shall make every effort to enter
into provisional arrangements of a practical nature and, during this
transitional period, not jeopardise or hamper the reaching of an
agreement.

Perhaps the strongest reason for a state to opt for a joint
undertaking is a sense of urgency or obligation to protect its
interests in potential oil or gas deposits, combined with a desire
to maintain good relations with another state which has an equally
valid claim to the area. Joint development is an idea whose time
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has come and one which will look increasingly attractive as the
need for oil intensifies.

What are the prospects for a solution to the major remaining
disputes? In the eastern Gulf of Thailand, conflict is turning to
cooperation. That is, joint development is now being explored by
Thailand and Vietnam, and by Thailand and Cambodia. However,
the disputes between China and Vietnam in the Gulf of Tonkin
and between China/Taiwan and Japan in the East China Sea still
seem closer to conflict than to cooperation.

The Spratly disputes hang somewhere between hope and fear.
The status quo in the South China Sea is ‘leaking’ in China’s
favour. Further, China’s ‘salami’ approach of claims and occupa-
tions has mitigated the reaction from other claimants because each
step is so small and the costs of calling China’s ‘hand’ could be
very large. On a more positive note, Beijing’s behaviour in other
territorial disputes indicates that it may simply be manoeuvring
for a stronger bargaining position and when other economic or
security interests override the narrow concerns in the Spratlys, it
may be willing to compromise. China’s strategy on this issue
appears to be a combination of ambiguity, incrementalism, divide
and dominate, selective use of force, and tactical timing. But it is
not clear that these dimensions are integrated or coherent. And
the question of intent remains.

Regardless of intent, China’s actions—including the occupation
of Mischief Reef—rattled ASEAN governments and drew the
attention of the United States, Japan and even Russia, which is
concerned about the security of sealanes on which it depends for
communication between its European and Asian parts.10 For the
first time since the 1970s, the notion of China as a threat to the
region regained currency. A mini arms-buying spree in the region
is in the offing. The worst scenario is one of an increased
frequency and scale of violent incidents endangering freedom of
navigation along strategic sealanes and eventually involving the
United States or Japan in the disputes.

China’s ability to use force is currently constrained by the
possible reactions of the United States, Japan and ASEAN, which
would probably view any use of force by Beijing as confirmation
of its intent to dominate the South China Sea. Although the
People’s Liberation Army could probably dislodge the Vietnamese
from the islands, defending the islands against a counter-attack
would be a logistical nightmare. Unless major oil or gas deposits
are confirmed, Beijing is unlikely to squander its military resources
and political capital to seize these barren flyspecks.

With the end of the Cold War and the widespread ratification
of the Law of the Sea Convention, there is now an opportunity
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to resolve the South China Sea disputes; however, it may be
overlooked. Indeed, these problems could well get worse before
they get better. In particular, it is not yet clear whether China’s
seeming change of heart regarding international law of the sea is
the product of a desire not to antagonise neighbours at a time
when China’s relations with the United States are strained; a
consequence of present limited military capability; or a manifes-
tation of a genuine interest in regional cooperation, inspired by
the priority of economic reform. The proof will be in the pudding.
To truly instil confidence, China must follow up its soothing words
with further positive actions.
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13 Policing the high seas:
straddling fish stocks and
highly migratory species
Anthony Bergin

POLICING THE HIGH SEAS

Any discussion of the topic of policing the high seas, particularly
when it comes to the subject of the international law of fisheries,
must of course start with the 1982 Law of the Sea Convention
(LOSC). That treaty, which came into force on 16 November 1994
and now has 116 parties, drew some very clear markers in the
world’s oceans. The 200 nm exclusive economic zone (EEZ)
separates the high seas from those waters that are under the
exclusive jurisdiction of the coastal state.

Inside that 200 nm zone the coastal state has the exclusive
authority to conserve and manage fisheries, subject to general
obligations to prevent over-fishing and, where they exist, to allo-
cate surplus fisheries to other nations. Outside the 200 nautical
mile EEZ line, all nations have the right to fish, but this right is
made subject to certain responsibilities and to general obligations
to cooperate in the conservation and management of the fishery.

The EEZ regime as reflected in LOSC is now accepted as part
of general customary international law. We should not forget that
this is a significant achievement. It ended many years of quite
bitter disputes about the extent of coastal states’ rights to exercise
jurisdiction over fisheries.

LOSC and unfinished business

Unfortunately, the general obligations regarding conservation and
management of fisheries in the Convention were not specific and
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comprehensive enough to protect a number of fish stocks. Over
the last 20 years we have seen a crisis in world fisheries. As
reported by the United Nations (UN) Food and Agricultural
Organisation (FAO), about 70 per cent of the world’s fisheries are
in need of urgent attention. Of the world’s 15 major marine
fisheries regions, the catch in all but two has fallen and in four,
the catch has shrunk by more than 30 per cent.1 At the same time
we have seen increasing demand for fish, problems with intensive
aquaculture, gross subsidisation of world fishing fleets, reflagging
and some violent conflicts on the high seas. In many areas high
seas fishing states have ignored conservation measures and refused
to cooperate with other fishing states or adjacent coastal states in
the sustainable management of fishery resources. Such unregulated
fisheries have had serious impacts on stocks and catch levels in
coastal waters.

With around 10–20 per cent of the world catch on the high
seas, this area is seen by many fishing nations as the last frontier
as their fleets are displaced from EEZs. The problem is aggravated
because there are few incentives to reduce fishing capacity. There
are too many vessels chasing too few fish. The size of the world’s
fishing fleet increased at twice the rate of the increase in the global
catch between 1970 and 1990. FAO estimates that world-wide,
governments underwrite the growth of national fleets with subsi-
dies of the order of $54 billion annually—to catch $70 billion
worth of fish.2 The problems of policing the high seas are com-
pounded also by varying standards of flag state control. More
vessels are avoiding restrictions to regional agreements by adopt-
ing a flag of convenience—a flag of a non-signatory to a regional
agreement or arrangement.

International response

The international community has responded to the crisis in marine
fisheries by developing the necessary and more specific elaboration
of the international legal responsibilities flowing from LOSC.
These new instruments include the implementation of the provis-
ions of the United Nations Law of the Sea Convention of
10 December 1982 Relating to the Conservation and Management
of Straddling Fish Stocks and Highly Migratory Stocks—the UN
Implementing Agreement (UNIA), the FAO Code of Conduct on
Responsible Fisheries (covering all fishing operations, not simply
high seas fisheries) and the Agreement to Promote Compliance
with International Conservation and Management Measures by
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Fishing Vessels on the High Seas, which is part of the Code of
Conduct.

Turning first to UNIA. From about 1990 there emerged a
number of problems in high seas fishing, specifically related to
enforcement issues.3 The most well known of these are: Canada
versus the European Union (EU) on the Grand Banks over cod;
Russia versus Poland in the Sea of Okhotsk over pollock; and the
United States (US) versus a number of countries in the Bering Sea
over pollock. In the early 1990s a number of countries, including
Argentina, Canada, Chile and Peru, passed legislation enabling
national enforcement action in the high seas which arguably went
beyond the legal limits of the existing provisions of LOSC.4

At the 1992 Earth Summit in Rio de Janeiro, all nations joined
in the call for new international agreements to achieve sustainable
marine fisheries. Negotiations were held in six working sessions
under the auspices of the UN between July 1993 and August 1995
on straddling and migratory fish stocks.5 The main players were:
a core group of coastal states (New Zealand, Argentina, Chile,
Peru, Canada, Iceland and friends); distant water fishing nations
(DWFNs) such as Japan, ROK, the EU and others (freedom to
fish the high seas); the South Pacific countries—16 members of
the South Pacific Forum Fisheries Agency (FFA), including Aus-
tralia, that were concerned with highly migratory fish from a
coastal state perspective; and the US, whose interests were mixed.
The outcome of the negotiations was the UNIA which concerned
both straddling stocks and highly migratory species from both a
coastal state and a DWFN perspective.

United Nations Implementing Agreement

As its name implies, UNIA builds upon the general fisheries rules of
LOSC as they relate to the conservation and management of strad-
dling fish stocks and highly migratory stocks.6 This includes species
like tuna, swordfish, billfish, marlins, oceanic sharks, mackerel and
squid, all of which inhabit both coastal areas and the high seas at
various times during their life cycles. As specified in Articles 63 and
64 of LOSC, the agreement recognises that these fish stocks must be
managed throughout their range. Article 63(2) of LOSC provides
that for straddling stocks, the coastal state and the state fishing for
such stocks on the high seas shall seek to agree upon the measures
necessary for conservation on the high seas. Article 7 of UNIA
implements this general obligation further by requiring that the
conservation and management measures established for the high seas
and those adopted under national jurisdiction are to be compatible
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in order to ensure conservation and management of straddling fish
stocks in their entirety.

UNIA provides for several factors that states are to take into
account in developing compatible conservation and management
measures. These factors include the conservation and management
measures adopted by the coastal state and those applicable on
the high seas; other agreed measures established by regional
organisations; biological and geographic considerations; the de-
pendence of the coastal state and other fishing nations on the
stocks concerned; and the need to ensure measures do not result
in harmful impacts on living marine resources as a whole. It
creates new ground rules for regional fisheries bodies. Parties must
agree on conservation and management measures, and allocation
amongst their members, in addition to providing for greater
transparency and prompt resolution of disputes. UNIA prescribes
the ways in which coastal states and DWFNS are to cooperate.

Although UNIA establishes clear principles for high seas man-
agement of straddling stocks and highly migratory stocks, it
delegates the task of developing and implementing detailed man-
agement measures to regional fisheries management organisations
or arrangements. Membership of these organisations/arrangements
is open to all states and entities that have a real interest in the
fishery concerned.

Most importantly the UNIA imposes strict requirements on states
whose vessels fish on the high seas. The essential duties of a flag
state are to ensure that vessels do not engage in unauthorised or
unlicensed fishing and that their vessels do not fish in an area
governed by an organisation or an arrangement of which the flag
state is not a member unless it can ensure that the conservation and
management rules of the organisation or arrangement will be
observed. Flag states are also required to ensure that their measures
are compatible with the monitoring, control, and compliance systems
of sub-regional, regional or global regimes.

UNIA limits the freedom to fish the high seas. The tightening
of enforcement regimes, particularly with regard to countries not
party to a regional management body or arrangement, represents
an important step forward in enabling the international commu-
nity to conserve stocks on the high seas. It provides for the first
time rights of enforcement by non-flag states on the high seas.

Breaking new ground in international law

Traditionally the rule is that ships on the high seas are subject to
the exclusive jurisdiction of the state whose flag they fly. The only
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exceptions relate to pirate ships or ships taken by piracy, the right
of visit, the right of hot pursuit, or cases of unauthorised broad-
casting from the high seas. In the case of narcotic drug trafficking
at sea the 1988 Convention Against Traffic in Narcotic Drugs and
Psychotropic Substances provides for boarding and searching by
a non-flag state but this must be preceded by agreement in the
form of an existing or ad hoc treaty or otherwise with the flag
state concerned.

UNIA breaks new ground in international law as it relates to
enforcement mechanisms for the high seas.7 It provides that a state
which is a party to a regional conservation and management
agreement may board and inspect a vessel of another party to the
regional agreement, or another party to UNIA, fishing in the high
seas covered by the regional agreement. If a violation is found,
the inspecting state should notify the flag state and the flag state
is required to investigate the violation and take enforcement action
if appropriate. The flag state must, within three days, take action
by itself or authorise the inspecting state to act on its behalf. If
the flag state fails or refuses to exercise either of these two
options, the inspecting state may investigate the vessel further and
in the case of a serious violation, which is defined, may require
the vessel to go to the nearest port. Where there are reasonable
grounds for believing a vessel on the high seas is without nation-
ality, the inspecting state may board and inspect the vessel and,
if evidence warrants, take enforcement action.

The object of this provision is to ensure that conservation and
management measures are observed by strengthening the hands of
those who share the responsibility.8 At the same time, UNIA
provides that this provision should not be abused or used for the
harassment of distant water vessels for which the inspecting state
must take responsibility. The details of these provisions are con-
tained in articles 21 and 22 of UNIA and will apply automatically,
unless within two years from the date of the adoption of the
agreement (i.e. 4 August 1995), the parties to a regional agreement
establish their own procedures for boarding and inspection which
are consistent with procedures in the agreement.

The agreement also recognises the authority of the port state
to take measures to promote effectiveness of regional conservation
and management measures. The state may adopt regulations pro-
hibiting landings and transshipments if those measures are
undermined and it can inspect documents, fishing gear and catch
on board fishing vessels that have entered the port. The LOSC is
itself without any similar provisions applying to port states and
vessels violating international fisheries conservation and manage-
ment measures, though the concept is clearly modelled on the
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provisions in the convention which regulate harmful discharges
from ships.

UNIA is the first global instrument to establish a framework
procedure allowing non-flag states to board and inspect fishing
vessels of another state on the high seas. Parties to UNIA agree
to have their vessels subject to inspection by another party on the
high seas even if they are not party to regional measures. By
becoming parties to UNIA a state would be bound to respect the
conservation measures for straddling stocks and highly migratory
species which two or more states may adopt for any region of the
world, as far as such measures are consistent with the rules of
international law as reflected in the LOSC.

Ratification or accession by 30 states is required to bring UNIA
into force. To date it has received 18 ratifications and been signed
by 59 states. Japan and Korea have signed it and the US has
ratified. Australia signed UNIA on 4 December 1995 and is
currently determining what the full legal implications of ratifica-
tion are.

Compliance Agreement

The Compliance Agreement9 is another significant element in
elaborating the rules of international law to high seas fishing. This
agreement, which was adopted in 1993, is part of the FAO Code
of Conduct of Responsible Fisheries and is the only part of the
code that is legally binding. Its main objectives are to impose upon
all states whose vessels operate on the high seas an array of
obligations designed to make the activities of those vessels consis-
tent with conservation and management needs and, in addition,
increase the transparency of all high seas fishing operations
through the collection and dissemination of data. States are
required to maintain records about their vessels and the activities
of those vessels, and to make this information available to inter-
ested parties. The Compliance Agreement is designed to combat
two practices. First, the practice of reflagging to a country not a
member of regional organisations as a means of avoiding fishing
restrictions placed on member states, and second, the growing
practice of registering newly built high seas fishing vessels in states
that are not members of the major fishery organisations because
these states are not bound by the regulations of those bodies. The
Compliance Agreement requires 25 instruments of ratification to
come into force and to date it has received only nine and the EU.
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Australia and high seas policing

Australia’s interest in fisheries compliance on the high seas is
mainly that of a coastal state that wishes to control the unregu-
lated high seas fishing of others. Australia has itself a very limited
capacity for high seas fishing, although in the past Australian tuna
vessels have operated in the South Pacific. There is a limited
Australian presence in the Southern Ocean. Australian trawlers
fish high seas stock of orange roughy in the Tasman Sea.10

In the future the Australian industry may wish to develop a
high seas capacity. Australia may also want to encourage an
Australian port to be the base for Southern Ocean fishing. So
while Australia has an interest in meeting its international obliga-
tions it would want to do this without providing a disincentive
to Australian fishing operations beyond the EEZ. Australia would
obviously not wish to impose rules so stringent that a potential
Australian high seas fleet saw it in its interests to reflag.

While Australia has the potential to develop a high seas fleet,
DWFNs, on the other hand, are active in all nearby oceans and
there are valuable transboundary resources: in the south, southern
bluefin tuna and Antarctic fish stocks, e.g. icefish, toothfish; in
the east, orange roughy in the Tasman Sea and South Pacific tuna
stocks; in the north, shared stocks of tuna with Papua New Guinea
and Indonesia; and in the west, tuna in the Indian Ocean.

For Australia the most important regional fisheries regimes
concerned with high seas issues are the Commission for the
Conservation of Southern Bluefin Tuna (CCSBT), the FFA, the
Indian Ocean Tuna Commission (IOTC) and the Commission
for the Conservation of Antarctic Marine Living Resources
(CCAMLR).

Illegal fishing around Heard and McDonald islands

The most difficult recent enforcement issue for Australia has been
unregulated fishing in the 200 nautical mile fishing zone around
Heard and McDonald Islands (HIMI). HIMI is located around
4000 kilometres south-west of Perth. This is not a high seas
issue as such, because the fishing has taken place within the
200 nautical miles fishing zone of HIMI; however, because the
foreign vessels are also operating in areas of the high seas as well
(toothfish straddle areas of the high seas as well as areas under
national jurisdiction), a longer term solution will require control
of high seas operations in the southern oceans.

Australia has been developing the fishery over the past 18 months
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and during 1996/97 set total allowable catches for Patagonian
toothfish at 3800 tonnes and for mackerel icefish at 311 tonnes.11

The two Australian vessels operating in the region are subject to
strict conditions, which include being restricted to trawling, carriage
of observers, installation of vessel monitoring systems, detailed
shot-by-shot logbook and electronic reporting of catches, prohibition
on the discharge of fish by-product to minimise the interaction with
seabirds, limits on by-catch, and prohibitions on the discharge of
kitchen waste to minimise the possibility of the introduction of exotic
organisms at HIMI.

The first confirmed reports of illegal fishing at HIMI were
received by Australian vessels, which first frequented the area in
April 1997. Since then there have been over 20 incidents of
reported illegal fishing. The illegal catch could be as much as five
times the sustainable catch. The illegal fishing is using longline
gear which could be killing up to 10 000 seabirds annually. Illegal
vessels also pose a risk for the introduction of exotic species to
HIMI, as they do not meet waste disposal requirements.

It is suspected that the potential for illegal fishing around HIMI
is high. There is a high market value for toothfish. Surveillance
and enforcement in the west, in particular by the French in their
EEZ surrounding Kerguelen Islands, have forced the illegal fleet
into an area subject to less surveillance.

As a result of these concerns, Australia mounted a naval
operation during October 1997, which led to the apprehension of
two vessels. The Salvora and Aliza Glacial, registered in Belize
and Panama respectively, are alleged to have been fishing in
contravention of Australian laws and were escorted to Fremantle,
Western Australia. Charges have been laid against the masters and
fishing masters of both vessels and if convicted they could face
fines up to $275 000 and confiscation of vessels, fishing gear and
catch. On 21 February 1998 another vessel, the Big Star, registered
in the Seychelles, was also apprehended in the fishing zone off
HIMI.

In order to address these problems a number of options are
open. One is to provide some long-term response capacity at
HIMI. This no doubt will be a significant factor in planning for
the kind of ship that replaces the Fremantle class patrol boats
for the Royal Australian Navy (RAN). Another option is to
explore the feasibility of cooperating on surveillance and enforce-
ment activities with other like-minded nations who have an
interest in sub-Antarctica, such as New Zealand, Norway (Bouvet
Island), France (Kerguelen Islands) and South Africa (Prince
Edward Islands). These countries have already formed an informal
group named the Eastern Antarctic Coastal States to discuss the
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issue of unregulated fishing. Australia could continue to press for
measures in international forums and other agreements aimed at
improving the management of toothfish on a sustainable basis.

Role of CCAMLR

The role of CCAMLR in policing the southern oceans is critical.
The two vessels arrested in October 1997 off HIMI, while regis-
tered in Panama and Belize, are owned by companies based in
Norway and Spain. Both countries are members of CCAMLR.
CCAMLR could be much more proactive in areas such as insisting
on vessel monitoring systems, vessel registers, placing non-national
inspectors on vessels while they are in the convention area and
the EEZs of members, and setting national quotas (as opposed to
the current CCAMLR approach of the setting of total allowable
catches and letting countries compete). Members of CCAMLR
could refuse to land catch from vessels not party to conservation
measures. Multilateral trade measures are also a possibility. The
International Commission for the Conservation of Atlantic Tunas
(ICCAT) has recently put in place a measure requiring its members
to impose trade measures against three nations, Belize, Honduras
and Panama, all of whom seem determined to have vessels fishing
in a manner that diminishes the effectiveness of ICCAT con-
servation measures for bluefin tuna. Finally, CCAMLR parties
could take advantage of the provisions outlined earlier in UNIA
to board and inspect vessels where there is suspected violation of
conservation measures.

It should be noted that CCAMLR can be regarded under UNIA
as a regional fisheries management organisation.12 CCAMLR has
a regional focus; covers areas of high seas as well as areas under
national jurisdiction; has straddling stocks such as toothfish,
lantern fish and krill which are harvested in the convention area;
manages fish resources within the convention area; and is inter-
nationally recognised as a regional management organisation.
CCAMLR is in a strong position therefore to draw on the benefits
offered by UNIA in areas such as improved cooperation between
states, strengthened arrangements for data sharing, and enhanced
surveillance.

South Pacific issues

Currently the South Pacific sustains one of the largest tuna fish-
eries in the world. Forty-two per cent of the world tuna catch is
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taken from the region. The EEZs make up 81 per cent of the total
area of the region and the land area is 2 per cent. Only 17 per
cent of the total area is high seas. But a substantial share of the
catch of each species of importance to regional countries is taken
in the high seas, raising concerns about the potential for the stocks
to become exploited through uncontrolled fishing on the high seas.
For instance only 20 per cent of the albacore taken in the region
is caught in the EEZs of the island countries, while 80 per cent
of skipjack and yellowfin is taken within the EEZs. Bigeye is a
major problem due to significant uncertainty about its distribution
and it is unknown whether there is a single or multiple stocks. If
it is a stock peculiar to the Western Pacific, then most of the
catches are likely to be taken within zones; however, if it is part
of a Pacific-wide stock, the large majority of catches are taken on
the high seas. It is likely to be several years before the stock
distribution issue is resolved.

The South Pacific countries are negotiating with DWFNs over
regional fisheries management arrangements and have set a dead-
line of June 2000 to conclude these negotiations. Critical will be
high seas compliance issues.13 While some reporting of US and
other vessels on the high seas in the region occurs, full reporting
will be required for effective management of the tuna resources
on the high seas. Of particular concern in the region is an
increasing use of fishing vessels registered under a flag of conve-
nience. The Niue Treaty on Fisheries Surveillance and Law
Enforcement in the South Pacific Region, which entered into force
in 1993, provides a framework for regional maritime surveillance
and enforcement in national zones in the South Pacific. In theory
the Niue Treaty could be extended to cover other states in the
region, including high seas fishing states and high seas areas. This
will require cooperation on matters such as boarding and inspec-
tion procedures; reporting of inspections to coastal states, flag
state, or fishing entity; duties and responsibilities of observers;
and establishment of compliance and enforcement points of con-
tact for each coastal state, flag state and fishing entity. It may
mean that the 22 Pacific class patrol boats donated by Australia
to 12 island countries could become involved in high seas inspec-
tions. Or it may mean an international enforcement body
composed of the parties to any final arrangement is established.
In effect, a regional coastguard undertaking high seas inspections
could be formed.

One issue in terms of high seas compliance that warrants
noting is the commitment of regional countries to the use of vessel
monitoring systems (VMS). The island countries are now commit-
ted to making the carrying of a VMS a condition of licence within
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their zones. However, the issue of VMS on the high seas is one
of great sensitivity. These issues relate mainly to security and
exchange of data from high seas VMS. The introduction of VMS
on the high seas is likely to take some time, since it is closely
linked to the agreement on overall high seas management arrange-
ments. If a joint surveillance authority were to emerge under the
regional arrangement, such an authority should have access to
VMS information.

Southern bluefin tuna

The majority of the world catch of southern bluefin tuna (SBT)
is in the high seas, although Australian vessels are not fishing SBT
on the high seas. SBT was until recent years managed under a
voluntary trilateral arrangement between Japan, Australia and
New Zealand. These countries, however, have now formalised that
arrangement and are the founding members of CCSBT, an inter-
national organisation that sets a total allowable catch and the
national allocations for its member countries.14 In 1997, the total
allowable catch of SBT was 11 750 tonnes—5265 tonnes allocated
to Australia, 6065 tonnes to Japan, and 420 tonnes to New
Zealand. Japan has continued to press for a 3000-tonne increase
in the global total allowable catch, as well as a 2010-tonne
unilateral experimental fishing program above and beyond its total
quota. Japan has announced that it was preparing to start exper-
imental fishing in June 1998. Australia believes that the SBT stock
is severely depleted and that the proposed catch increase is unsus-
tainable and that the experimental fishing program has major
flaws relating to its statistical validity and scientific merit. Aus-
tralia has advised the Japanese Government that a bilateral
agreement to fish SBT in the Australian EEZ will not be concluded
until quotas for SBT have been agreed with the CCSBT.

Korea, Taiwan and Indonesia are all catching SBT on the high
seas. The challenge in the future will be to get these countries into
the CCSBT or at least get the flag state to implement the conser-
vation measures set by the CCSBT. This would be greatly assisted
if these other fishing nations were to become parties to UNIA.
No doubt countries such as Korea will, however, hold back from
signing UNIA until they see what CCSBT and other regional
bodies decide on allocation. (On the other hand, there may be an
incentive for countries such as Korea to join on the grounds that
there may only be the ‘crumbs’ left to allocate.)

In admitting any new entrants to the CCSBT, the allocation
issue is the most difficult issue. Allocation is an issue not really
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dealt with by UNIA. The current arrangement under the CCSBT
is that the parties stay at the table until it is decided. Under the
treaty the CCSBT can consider the following criteria in allocation
issues: relevant scientific evidence (e.g. stock status); the need for
orderly development of SBT fisheries (e.g. who needs the fish most,
whose catch is most valuable, has everyone caught last year’s
quota?, the management standards in each country); the interests
of the parties through whose EEZs SBT migrates (e.g. developed
coastal states such as Australia, developing coastal states which
may join, e.g. Indonesia, and possibly range states such as South
Africa with fish but no fishery); the interests of parties fishing for
SBT including those with SBT fisheries under development (who
was fishing first?, high seas versus EEZ fleets, interests of estab-
lished fleets); the contribution to conservation and enhancement
of, and scientific research on, SBT; and any other factors which
the commission may determine.

While admitting new entrants to the CCSBT and encouraging
SBT fishing nations to become parties to UNIA, one step that the
CCSBT could take to control unregulated fishing for SBT is to
introduce a certification scheme along the lines that ICCAT has
done for northern bluefin tuna. Entry of product to a market is
only agreed if a certificate of origin is provided. In the ICCAT,
the EU and the US are part of this arrangement, thus giving it
high level political backing. At present Japan is opposed to such
a scheme for SBT. It should also be noted that Japan is the main
world market for SBT.

Challenges for Australia

In the absence of an Australian high seas fleet the issue of how
much resources Australia should be devoting to high seas enforce-
ment is a critical one. While the Australian industry has accepted
the use of VMS, there would be some resistance if more expensive
resources such as observers were part of any future requirement
on Australian flag vessels operating in the high seas. On the other
hand, Australia does have a direct interest in managing trans-
boundary and highly migratory species in our neighbourhood and
thus issues relating to the capability for high seas surveillance and
enforcement are important.

The use of Australian Defence Force assets will be thorny,
particularly if the RAN (even if it is only used as a ‘taxi’ service)
is required to conduct operations against Australian vessels on the
high seas. Does Australia devote significant resources to high seas
inspections or perhaps adopt a more conservative approach such
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as having a standby force of fisheries inspectors that could be
deployed when necessary? Where there are significant resources
that Australia has a direct interest in protecting, it makes sense
to demonstrate through surface and aerial surveillance that Aus-
tralia can contribute to cooperative arrangements.15 But for the
immediate future, Australia should devote resources to observers
and data collection rather than a significant high seas enforcement
presence. Australia will, however, need resources to play a respon-
sible part in the various regional management organisations that
seek to manage high seas fisheries. It must be said, though, that
most of the commissions do not have in place many conservation
measures. In the case of the Indian Ocean, there are none.16

Given that Australia worked very constructively to bring about
UNIA, it would be in Australia’s interest to become an original
party to the treaty. In order for that to occur Australia should
certainly have some form of register of vessels that are fishing
outside our zone. The current arrangement whereby each fishery
management body keeps its own lists means that it is almost
impossible to find out if Australian flag vessels are operating on
the high seas.

Australia will have to make some legislative changes so as to
give foreign fisheries officers parties to UNIA the right to board
and, following authorisation by Australia, direct Australian ves-
sels. Australia will need to sustain good networks with foreign
fishing agencies to detect offenders. Changes will also need to be
made to provide Australian fisheries officers with the right to
board and direct foreign flag vessels of any party to UNIA when
conducting inspection activities as a member of a relevant regional
management organisation.

The overall outlook for high seas policing in Australia’s region
looks reasonably promising, with greater regional cooperation, the
increasing use of vessel monitoring systems and generally better
compliance by countries such as Korea and Taiwan. Market-based
controls are also being put into force. For example, in early 1998
Australia and New Zealand reached an agreement on fishing in
the high seas area of the South Tasman Rise which prohibits the
vessels of any state which is not a signatory to the arrangement
from landing, in their respective ports, orange roughy caught on
the high seas area of the South Tasman Rise.17 The net is closing
on unregulated high seas fishing. This may mean, ironically, that
the flag of convenience problem may get worse before it gets
better.
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14 Oceans policy, pollution,
dumping and maritime
accidents
John Gillies and Conall
O’Connell

POLLUTION, DUMPING AND MARITIME ACCIDENTS

The world, and Australia in particular, is entering an ocean era
which is based on the exclusive economic zone (EEZ). The concept
of the EEZ and other marine jurisdictional zones has arisen from
the ongoing development of an oceans governance system which
is aimed at bringing order to the management of the world’s
oceans and the resources that are contained within them.

Domestically, the development of public policy and the role of
the Commonwealth in establishing the parameters for the success-
ful and sustainable use of our oceans’ resources has become an
important component.

The world’s system of oceans governance is based largely on
international conventions and their associated legal and manage-
ment regimes. Broadly, the principal functions of international
conventions and their regimes are to:

• put in place uniformity and certainty of law;
• promote justice between interested parties by establishing, in

a clear and fair manner, rights and responsibilities for all
parties; and

• provide a framework for international cooperation.

Australia is a party to many bilateral and multilateral international
treaties and instruments which influence the use and management
of our oceans, including those dealing with shipping, protection
of the marine environment, dumping, fishing, customs, maritime
crime, enforcement and maritime boundaries.

Australia has also supported certain declarations in order to
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progress the sustainable development and management of its
oceans and their resources. For example, these non-legally binding
arrangements include the 1992 Rio summit’s Agenda 21 and the
Jakarta Mandate on Marine and Coastal Biological Diversity.

Australia has accepted the rights and responsibilities which an
oceans governance system based on international conventions
bestow upon a nation. Accordingly, how we exercise our rights
and implement our responsibilities in Australian waters will be
crucial.

Our domestic regimes for maritime law and policy arise from
a number of disparate sources including relevant international
treaties and instruments, Australia’s Constitution, the Offshore
Constitutional Settlement and our sectoral-based approach to
marine management. As a result of our system of government
there are a number of government departments and agencies which
have an interest in pollution, dumping and maritime accidents in
the marine environment.

Generally, the Commonwealth Government has responsibility
for matters such as sea dumping; ship-sourced pollution; search
and rescue; offshore fisheries and the detection of illegal fishing
activities; monitoring of illegal activity in protected areas; wildlife
matters including endangered species and marine mammals; and
illegal movement of people and goods with their associated
quarantine, customs and health implications.

Within each state and territory there are agencies responsible for
the regulation and enforcement for state/territory laws specifically
within the 3 nm coastal waters for such matters as boating safety,
local search and rescue, land-based sources of marine pollution,
inshore fisheries and state national parks and wildlife matters.

This chapter discusses the key issues of pollution, dumping and
maritime accidents under three broad themes: the international
legal regime, the domestic regime, and the proposed strategies and
actions outlined in Australia’s Oceans Policy—An Issues Paper,1

which address these specific issues.

Australia’s Oceans Policy—An Issues Paper

In 1994 the United Nations Law of the Sea Convention (LOSC)
entered into force and Australia declared an EEZ of some
11 million square kilometres—almost 15 million square kilometres
when our claimable continental shelf area is determined. To put
Australia’s zone into some sort of perspective, this area is nearly
twice the size of the landmass of continental Australia. This EEZ
is one of the largest in the world and one of the most diverse in
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its geographic spread and its physical and biological diversity.
Added to this Australia has a small population with a limited
ability to resource national maritime activities.

Now that Australia has ratified the LOSC we have an obliga-
tion to protect and sustainably manage the entire EEZ ocean on
the basis of the best available scientific information. Others may
be permitted access to the living resources not being used by
Australia, subject to appropriate terms and conditions and to the
limits of sustainability.

Australia has well-established regimes for managing specific
ocean sectors such as shipping, fisheries, oil and gas, and marine
protected areas. But we lack a comprehensive planning and man-
agement regime that can resolve conflicts and competing interests,
and identify gaps.

To manage the oceans effectively we need to develop an
overarching policy framework which accommodates, in a rational
and orderly manner, the full range of sectoral and cross-sectoral
interests and ensures the ecologically sustainable development of
Australia’s oceans. To achieve this goal, and for the first time in
the nation’s history, the government is developing a comprehensive
and integrated oceans policy to ensure that we meet this challenge.

The oceans policy will provide the strategic framework for the
planning, management and ecologically sustainable development of
among other things—fisheries, shipping, petroleum, gas and seabed
resources—while ensuring the conservation and protection of our
marine environment. The policy will set a vision, goals and guiding
principles for our oceans which will be common to all ocean users
and will be adopted by sectoral management agencies. Specific
outcomes and actions for each sector and cross-sectoral interest will
be developed to assist us use, care and understand our oceans.

Australia’s Oceans Policy—An Issues Paper will form the basis
of a national oceans policy for the vast marine areas under Australia’s
jurisdiction. The paper has been jointly developed by the Common-
wealth, state and Northern Territory officials and describes ways
governments, industry and the community can work together to
achieve healthy, productive oceans to benefit current and future
generations. It identifies a vision for our oceans and principles and
actions necessary for the conservation and sustainable use of our
marine and coastal waters and their resources.

Pollution and dumping

The primary international convention for promoting effective con-
trol of pollution from ocean disposal which is hazardous to human
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health, could harm marine life, or interfere with other uses of the
sea is the London Convention, to which Australia is a party. Of
course, there are also the broad obligations in the LOSC to protect
and preserve the marine environment and to minimise marine
pollution.

A protocol has been developed under the London Convention
which restricts to seven the types of waste which can be dumped
at sea, including dredge material, vessels and platforms. The
protocol also incorporates the polluter pays and precautionary
principles. Under the protocol, dumping can only occur when
waste prevention audits have been conducted and alternative waste
management options have been exhausted. The outcome will be
that less waste is dumped, to the benefit of Australia’s marine
environment.

On a regional level, the Convention for the Protection of the
Natural Environment of the South Pacific Region 1986 is impor-
tant to Australia. This is a comprehensive umbrella agreement for
the protection, management and development of the marine and
coastal environment of the South Pacific region. It lists sources of
pollution that require control and identifies environmental man-
agement issues requiring regional cooperation.

The convention is supplemented by two protocols which
address cooperation among the parties to protect the South Pacific
region from the threats and effects of pollution incidents, and the
prevention, reduction and control of pollution by dumping of
wastes and other matter.

While Australia is a signatory to both the convention and the
protocols, its effectiveness is limited. The convention and the
protocols form a truly regional treaty that specifically defines an
area to which they apply. In Australia’s case this region is bounded
on the western side by the east coast of Australia, effectively
excluding the rest of the country from the convention’s provisions.

In 1995, the United Nations Environment Program’s Inter-Gov-
ernmental Conference in Washington adopted a Global Program
of Action for the Protection of the Marine Environment from
Land-Based Activities (GPA). This agreement establishes a volun-
tary framework of actions to be taken at the national, regional
and global level to deal with marine pollution from various
land-based sources such as sewage, waste water, oil and hydro-
carbons, nutrients, sediments, litter and port waste. Australia
is involved with nine other Southeast Asian governments in
developing and implementing a regional GPA strategy for the seas
of East Asia.

Within Australia, the primary legislative framework for regu-
lating dumping is the Commonwealth’s Environment Protection
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(Sea Dumping) Act 1981. The legislation applies to all Common-
wealth waters and by agreement with the states and the Northern
Territory, it is also applicable to the 3 nm state coastal waters.
The Act is being amended to take account of the new protocol
of the London Convention. Once the Act has been amended,
Australia will ratify the protocol. Dumping of industrial waste at
sea is banned under both the existing convention and the protocol
and Australia accepts the prohibition on the dumping of industrial
wastes at sea for all types of industrial wastes.

Ocean ecosystem health and productivity depend on high qual-
ity marine and estuarine water. Poor water and sediment quality
are the most serious known pollution issues affecting Australia’s
coastal and marine environments. Particular concerns relate to
nutrients which damage ecosystems and pathogens which threaten
human health.

The 1995 State of the Marine Environment Report found that
pollution from land contributes up to 80 per cent of all marine
pollution and is a major threat to the long-term health of
nearshore marine systems. It affects ecological processes, public
health, and social and commercial use of marine resources.
Improving the environmental performance of land-based activities
which cause pollution will improve ecosystem health and will
improve the security for investment in industries and activities that
are sensitive to water quality.

Primary responsibility for the management of land-sourced
marine pollution lies with state and local governments. The
Commonwealth has a particular interest because of the linkages
between marine systems in inshore and offshore waters and
Australia’s international responsibilities. There is also a significant
community expectation that the Commonwealth Government
should address this nationally important issue. The community
and industry also have moral and legal responsibilities to prevent
pollution. They share with governments the responsibility to help
understand and solve one of the most pressing and entrenched
problems in the marine environment.

Unless the issues can be addressed successfully, increased devel-
opment in the coastal zone and in inland catchments will risk
progressive increases in pollutant loads and in the range of potential
pollutants from diversified agricultural, urban and industrial pro-
cesses. Improved waste-water treatment and waste minimisation
programs may counter some of the impacts of additional develop-
ment, but changes in the values and behaviour of individuals, industry
and rural sectors, and government will be required for management
in the longer term.

All governments are increasing efforts to reduce land-sourced
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pollution through complementary regulatory and non-regulatory
means. They recognise that deferral of mitigating action is unjus-
tifiable.

Land-based sources of pollution are varied and the specific
problems vary from locality to locality. They range from point-
sources such as sewage outfalls and industrial effluent to diffuse
sources such as agricultural and urban run-off and the disturbance
of acid sulphate soils. Adelaide, Brisbane, Melbourne and Sydney
are carrying out reforms of urban stormwater systems to reduce
pollution through combinations of source reductions and specific
treatment measures. These programs are applying integrated
catchment management approaches to urban environments. Com-
monwealth, state and territory programs, such as the Natural
Heritage Trust, the National Landcare Program and the National
Water Quality Management Strategy are directed at measures
which will reduce land-sourced pollution.

Some of the proposed strategies and actions outlined in Aus-
tralia’s Oceans Policy—An Issues Paper which address the key
issues of pollution and dumping are:

• Through the National Environment Protection Council explore
the development of a National Environment Protection Mea-
sure for marine and estuarine water quality. An NEPM could
build on the work of the National Water Quality Management
Strategy and could include:

a national goal for marine and estuarine water quality to
focus efforts nationally,
national mandatory standards for ambient water quality in
marine and estuarine waters,
a protocol for monitoring requirements for marine and
estuarine water quality, and
guidelines for achieving the standards.

• Apply the National Water Quality Management Strategy’s
guidelines. These guidelines included the development and
adoption of market-based regulatory measures, establishment
of appropriate water quality monitoring, development of catch-
ment management policies, and promotion of community
education and awareness.

• Develop benchmarks for water quality monitoring that are
sufficiently flexible to accommodate varying national circum-
stances within the framework of the National Water Quality
Management Guidelines.

• Implement a range of projects under Coasts and Clean Seas to
promote:
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innovative management of waste water and stormwater,
long-term monitoring of water quality and the effects of
water quality changes on species and ecosystems,
development of new Australian technologies,
rehabilitation of polluted areas, and
considerations of sustainable water management in urban
design and development in coastal areas.

• Tackle land-based pollution at a regional level, emphasising
performance-based strategies to meet the particular conditions
of the marine and coastal environment in different parts of
Australia.

• Promote integrated or total catchment management plans
designed to deal with pollution problems at their sources
through natural resource use initiatives such as the National
Landcare program and the National Rivercare Initiative.

• Promote understanding and awareness of the impacts of indi-
vidual behaviour and actions on the marine environment.

• Establish targeted estuarine monitoring systems for particularly
sensitive areas where there may be serious health and environ-
mental impacts on seafoods and ecosystems from land-based
sources of marine pollution.

• Use the National Pollutant Inventory to determine the principal
origins of industrial and commercial pollution of the marine
environment.

• Develop mechanisms for enforcing the polluter pays principle
among those who generate waste and pollution.

• Contribute to the development and implementation of the
Regional Plan of Action for the implementation in the seas of
East Asia of the GPA.

• Complete action for accession to the protocol to the London
Convention and implement the total ban on industrial waste
dumping at sea.

• Continue regulation of artificial reef construction to protect
the marine environment from pollution and to prevent hazards
in the sea for navigation, commercial fishing and divers
through conditions attached to permits under the Common-
wealth Environment Protection (Sea Dumping) Act 1981.

Maritime accidents

Shipping is a large-scale international activity. Consequently,
action to improve maritime safety and prevent ship-sourced pol-
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lution is more effective if carried out at an international level
rather than through unilateral action by individual countries.

As an island nation dependent on shipping for its overseas
trade, it is essential that Australia actively participates and
contributes in international maritime forums. The International
Maritime Organisation (IMO) is the United Nations agency
responsible for the oversight and regulation of maritime safety,
navigation and the prevention and control of ship-sourced pollu-
tion. Its member states work together to achieve agreed positions
on maritime safety and environmental issues.

The IMO has established extensive and comprehensive inter-
national legal regimes for addressing maritime safety, navigation
and ship-sourced pollution issues including:

• over 40 conventions and protocols as the technical basis for
the national laws of member states;

• in excess of 60 codes and recommendations aimed at achieving
the highest standards of environmental protection, seamanship
and crew competencies;

• technical assistance programs to help nations meet their
international convention obligations; and

• courses aimed at achieving uniformity and consistency in
standards.

The IMO has a continuing program to update its conventions
and recommendations to meet the needs of a modern and techni-
cally advancing industry. However, as with other international
frameworks, the IMO has limitations such as:

• no power to legislate, implement and enforce convention
requirements;

• no power of sanctions against states who flout their obligations;
and
outcomes based on the lowest common denominator and short-

term fixes rather than an approach based within a sustainable,
longer term, strategic framework.

Australia is party to all relevant international conventions
concerning ship safety and pollution prevention and control. The
primary international conventions which establish the legal regimes
for addressing maritime safety, navigation and ship-sourced pollution
include:

• The Safety of Life at Sea Convention specifies minimum standards
for the construction, equipment and operation of ships, compat-
ible with their safety. Flag states are responsible for ensuring that
ships under their flag comply with its requirements. Control
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provisions also allow contracting governments to inspect ships of
other contracting states if there are clear grounds for believing
that the ship and its equipment do not substantially comply with
the requirements of the convention.

• The International Convention for the Prevention of Pollution
from Ships 1973/78 (MARPOL) is an extensive international
treaty which deals not only with oil, but also all forms of
marine pollution from ships, except the disposal of land-
generated wastes into the sea by dumping. MARPOL includes
technical annexes dealing with oil, bulk noxious liquid sub-
stances, harmful substances in packaged forms, sewage and
garbage.

• The International Convention on Oil Pollution Preparedness,
Response and Cooperation 1990 (OPRC), primary objectives
of which are to facilitate international cooperation and mutual
assistance in preparing for and responding to a major oil
pollution incident and to encourage countries to develop and
maintain an adequate capability to deal with oil pollution
emergencies.

• International Convention on Standards of Training, Certifica-
tion and Watchkeeping for Seafarers 1978, which establishes
basic requirements on training, certification and watchkeeping
for seafarers on an international level.

• The International Convention on Maritime Search and Rescue
1979 facilitates cooperation between governments and those
organisations participating in search and rescue operations at
sea by establishing an international search and rescue plan.

Other relevant conventions include:

• The Global Maritime Distress and Safety System.
• The 1966 International Convention on Load Lines.
• The 1972 Convention on the International Regulations Pre-

venting Collisions at Sea.
• LOSC with its obligations to protect and preserve the marine

environment and to minimise marine pollution.

Ships which do not substantially comply with international
standards for vessel safety and crew competence not only pose a
significant risk to life, property and the environment, they may
also adversely affect other marine-based industries.

Domestically, the Australian Maritime Safety Authority (AMSA)
is responsible for maritime safety and prevention and control of
ship-sourced marine pollution. Most of AMSA’s efforts are directed
towards the prevention of, and contingency planning and response
capability for, oil spills and ship casualties. AMSA also has respon-
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sibility for the navigational safety of vessels in difficult waters or
areas of high environmental value such as the Great Barrier Reef
Marine Park.

Australia has implemented an active program of flag and port
state controls in addition to measures to assist navigational safety
to reduce the risks of a shipping incident. However, as most of
our shipping services are foreign-flagged the required safety
and environmental protection regulatory framework can only be
effectively achieved through international agreement.

Australia has been active in proposing new measures both
regionally and globally. In the past decade, cooperative actions
taken by Australia through the IMO framework have achieved
some significant successes in improved maritime safety and envi-
ronment protection in Australian waters. Further effort is required
to encourage the shipping industry to identify and implement anti-
pollution and safety measures and to improve crew competencies
and occupational health and safety through effective training and
implementation of the International Safety Management Code by
1 July 1998.

The LOSC guarantees ships the right of innocent passage
through territorial waters and freedom of navigation in interna-
tional straits and on the high seas, although a coastal state can
take actions to protect its environment consistent with interna-
tional law. Such actions may include operating vessel traffic
management systems and, with IMO agreement, declaration of
archipelagic sealanes and particularly sensitive sea areas.

The introduction of new technologies in ship design and
increasing concern over protection of the environment are leading
many nations to propose measures that will affect the free move-
ment of ships. Australia, in formulating measures consistent with
our international obligations, must find a balance between our
trading dependence on shipping and our need for environmental
protection and safety measures. In promoting Australia’s interests,
we will need to ensure that actions taken by other nations to
protect their EEZs and marine environments do not adversely
affect Australia’s seaborne trade.

Some of the proposed strategies and actions outlined in
Australia’s Oceans Policy—An Issues Paper which address the key
issues of maritime shipping and safety are:

• Australia should continue to take a leading role in the IMO
and the Asia–Pacific region to promote and support ship safety
and environmental protection standards that reflect Australia’s
interests.

• Australia should continue to implement our effective flag and
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port state control regime and cooperate in regional port state
control activities aimed at eliminating sub-standard shipping,
including:

supporting development of an Indian Ocean Memorandum
of Understanding on Port State Control;
strictly enforcing IMO standards for ship and crew compe-
tency and actively discouraging ships that do not comply
with the standards from working in Australian waters;
promoting improvements to occupational health and safety
in the maritime industry; and
through international aid programs and Australian mari-
time training providers, support appropriate education and
training programs for Australian and foreign seafarers so
that internationally recognised competency levels are
achieved.

• Domestic legislation should be introduced requiring vessels to
carry proof of protection and indemnity insurance or some
other insurance to cover pollution clean-up costs.

• Small vessels account for a significant proportion of annual
deaths and serious injuries, and search and rescue incidents.
There is no nationally consistent approach towards recreational
boating standards or operator licensing and competency
training. The National Marine Safety Strategy should be
implemented to enhance safety and to streamline regulation of
small commercial and recreational vessels.

• The Australian Ballast Water Management Strategy will con-
tinue to be implemented to identify and minimise incursions
of harmful aquatic organisms in ships’ ballast water and hull
fouling. Coastal ballast water guidelines should be adopted by
all states and the Northern Territory on a voluntary basis
pending ratification of the ballast water annex to MARPOL.

• A single national management regime for international and
coastal ballast water management should be developed, as well
as a ready response capability to identify and combat new
incursions of harmful aquatic organisms.

• Continuing to target research into ballast management; anti-
fouling technologies; ship and port facility design, construction
and operation; and improved communication and location for
maritime search and rescue.

• In close cooperation with the states, the Northern Territory
and the oil and shipping industries, the Commonwealth Gov-
ernment should maintain effective arrangements for responding
to pollution from oil and other hazardous substances.

• The recently introduced plan to combat pollution caused by
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chemical spills at sea should be combined with the oil pollution
response plan to form a National Plan to Combat Pollution of
the Sea by Oil and Other Hazardous Substances. The plan will
be enhanced by:

giving priority to the completion of the Oil Spill Response
Atlas,
providing real time meteorological and oceanographic infor-
mation for oil spill response and upgrading the oil spill
trajectory database to include Oil Map, and
undertaking research and development of bioremediation in
oil spill response in tropical waters.

• The Australian and New Zealand Environment and Conserva-
tion Council (ANZECC) strategy to protect the marine
environment from shipping operations has been developed to
improve the environmental management of shipping and
related activities. ANZECC’s Maritime Accidents and Pollution
Strategy (the Seagull Report) should continue to be imple-
mented. The highest priority issues addressed in the strategy
relate to:

communicating with shipping and boating about areas sen-
sitive to their operations;
developing criteria for identifying and listing marine areas
particularly sensitive to shipping and boating activities, so
that industry will be able to take action to protect those
areas;
managing contaminated ballast and hull transfers;
improving waste reception facilities at ports, marinas and
boat harbours;
the recently completed Best Practice Guidelines for the
Provision of Waste Reception Facilities at Ports, Marinas
and Boat Harbours in Australia and New Zealand, which
gives information on mandatory and recommended
approaches, should be disseminated widely through the
industry;
industry adoption of a code of practice for the application
and removal of anti-fouling products and treatments and
the disposal of waste from these processes should be
promoted;
a waste recording and audit system for small commercial
coastal vessels which are not covered under current
MARPOL regulations should be developed;
developing and piloting a national monitoring program for
marine debris;
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a community and industry awareness and needs survey
should be completed; and
an Asia–Pacific Regional Workshop was held in Townsville
in late April 1998 and developed a regional strategy and
action plan for land-based sources of marine pollution.

• Australia’s effective arrangements for world standard search
and rescue will be maintained. Regional cooperative arrange-
ments for search and rescue in neighbouring search and rescue
regions will be enhanced through development and implemen-
tation of search and rescue arrangements, including provision
of national and international search and rescue training.

• The Global Maritime Distress and Safety System will be imple-
mented by early 1999, and in cooperation with the states and
the Northern Territory consistent requirements for the use of
Electronic Position Indicator Radio Beacons and maritime com-
munications for small vessels should be pursued.

• Australia’s cost-effective maritime navigation services and
infrastructure will be maintained. Local area Differential
Global Positioning Systems (DGPS) services are being
expanded. Networking of DGPS to improve coverage and
introduction of wide area satellite-based DGPS systems and
electronic chart display and information systems should be
examined and tested for introduction over the next few years.

• New technological developments in marine navigation, such as
electronic charting, satellite navigation and vessel traffic man-
agement systems, should be explored to minimise risk of
maritime accidents.

• Australia should continue its involvement in the International
Association of Lighthouse Authorities and other international
forums to ensure global navigational safety policies, standards
and new technologies meet Australia’s interests.

• Accurate and standardised spatially related hydrographic
survey, tidal and charting information should continue to be
provided to support maritime operations.

• Australia’s already substantial capacity to provide quality mari-
time education, training and research should be increased. The
provision of quality education and research to improve under-
standing of the potential wealth of the oceans and of safeguards
necessary to minimise environmental impacts of shipping and
related maritime activities should also be encouraged.

• Cooperation with Australia’s neighbours in provision of mar-
itime education services, particularly in support of IMO
objectives, should be promoted.
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Conclusions

Australia has recently taken the final steps towards developing an
oceans policy with the release of Australia’s Oceans Policy—An
Issues Paper for public consultation.

While Australia has in place a sectoral-based regime for man-
aging our maritime zones, one of the primary challenges facing
the development of an oceans policy is to ensure that we address
the key issues of pollution, dumping and maritime accidents.

The discussion and outcomes of public debate and activities
such as the oceans governance and maritime strategy conference
on which this book is based can help to make our final oceans
policy a more functional, useful and practical policy for Australia’s
marine environment.
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15 Jurisdictional issues for
navies involved in enforcing
multilateral regimes beyond
national jurisdiction
Robin Warner

JURISDICTIONAL ISSUES FOR NAVIES

As we enter the new millennium, states are becoming party to a
complex array of multilateral regimes which govern ocean areas
beyond national jurisdiction. The traditional freedoms of the high
seas, set out in Article 87 of the 1982 United Nations Law of the
Sea Convention (LOSC), are now overlaid with a network of
conventional international law provisions which seek to regulate
a wide range of criminal activity, the taking of resources and
environmental despoliation occurring on the high seas. Many of
the high seas regimes negotiated since the adoption of the LOSC
in December 1982 impose enforcement obligations on states par-
ties but contain scant detail as to the practical mechanisms
for enforcement. The high seas as an arena for maritime law
enforcement presents new challenges for navies charged with
implementing cooperative regimes. The development of uniform
enforcement procedures and an equitable division of enforcement
responsibility among regional navies or regional maritime security
forces is essential if high seas regimes are to be implemented
effectively.

In the order of national priorities, enforcement of legislation
within a state’s own offshore zones will naturally take precedence
over regimes devised to regulate the high seas. For many states in
the Asia–Pacific region, effective surveillance and enforcement
regimes of their own vast exclusive economic zones (EEZs) are
still nascent. Even states with sophisticated maritime patrol forces
such as Australia have limited resources to provide comprehensive
coastal surveillance, let alone contribute to high seas policing.
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Nevertheless, as serious criminal activity on the high seas begins
to affect national security, national offshore resources deplete and
marine environmental protection of high seas areas assumes
greater importance for coastal states, the imperative to regulate
the last frontier of ocean space may become more urgent.

Experience garnered from enforcement of Australian fisheries
legislation in remote offshore territories1 and other states’ experience
in counter-drug operations on the high seas2 foreshadows some of
the jurisdictional dilemmas and practical difficulties which may be
encountered by navies and maritime security forces engaged in high
seas policing. The Niue Treaty on Cooperation in Fisheries Surveil-
lance and Law Enforcement in the South Pacific Region and at least
one subsidiary agreement signed under the treaty are often cited as
a precedent for any future multilateral initiatives to enforce national
or high seas regimes; however in practice the Niue Treaty has rarely
been invoked.3 Increased illegal fishing in the sub-Antarctic has
prompted states with interests in the area, in particular the Eastern
Antarctic Coastal States (EACS) grouping, to address the potential
for cooperative surveillance and enforcement of national fisheries
legislation, but future progress is dependent on the substantial
commitment of resources by member governments. This chapter
attempts to identify some of the jurisdictional issues which can arise
for navies or maritime security forces tasked with enforcing multi-
lateral regimes beyond national jurisdiction.

Multilateral regimes beyond national jurisdiction

In an attempt to avert the harmful consequences of high seas
activities and ensure sustainable development of one of the last
global commons, states have negotiated a variety of regimes. Of
all the high seas regimes currently in force, the 1988 Vienna
Convention against Illicit Traffic in Narcotic Drugs and Psy-
chotropic Substances appears to have been the most consistently
enforced and systematically regulated by states parties. The con-
vention permits flag states to consent to their vessels being
interdicted by the government vessels of another state where such
vessels are suspected of being involved in illicit narcotics traffick-
ing.4 Factors contributing to the successful implementation of this
regime include the political will of states parties to combat serious
criminal activity beyond national jurisdiction where it impacts on
national interest, the resources and capacity of states such as the
US to apprehend offenders and the greater proximity of appre-
hensions to territorial waters in comparison to high seas fisheries
offences, which occur beyond a coastal state’s 200 nautical mile
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EEZ. Another area of criminal activity with the potential to attract
coordinated enforcement activity by coastal states is maritime
terrorism. While the 1988 Rome Convention for the Suppression
of Unlawful Acts against the Safety of Navigation provides for
cooperation, assistance and information exchange between parties
in connection with preventing any of the prescribed offences and
the subsequent criminal proceedings, it does not provide for any
additional enforcement jurisdiction beyond that already available
to coastal states under general principles of international law.5

Unlike the 1988 Vienna Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances, apprehension of a
suspected offender under the Rome Convention appears to require
some jurisdictional nexus with the coastal state conducting the
apprehension and not simply the consent of the flag state to
conduct apprehensions of its flag vessels. Cooperation between
regional navies or maritime security forces to enforce the Rome
Convention would enhance its value, particularly in times of
heightened tension when terrorist acts are more likely to occur.6

Future implementation of the Agreement for the Implementa-
tion of the Provisions of the United Nations Convention on the
Law of the Sea of 10 December 1982 relating to the Conservation
and Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks (the UN Implementing Agreement—UNIA) will be a
more complex undertaking requiring flag states to enforce conser-
vation and management measures for straddling and highly
migratory fish stocks against their own vessels irrespective
of where violations occur.7 There are also provisions under the
UNIA requiring regional or sub-regional fisheries management
organisations to establish reciprocal boarding and inspection pro-
cedures amongst member states for high seas areas covered by
the relevant regional fisheries management regimes.8 Effective
enforcement of the UNIA in a particular region will entail the
development by member states of an efficient surveillance network
and highly skilled maritime response forces with the capacity to
operate at long range from shore facilities.

Some multilateral regimes applicable in international waters rely
on a combination of flag state enforcement and compliance moni-
toring by a multilateral management body. The implementation of
conservation measures under the Convention for the Conservation
of Antarctic Marine Living Resources (CCAMLR) is through flag
state enforcement under Article IX (6) of the convention, supple-
mented by the setting up of an observation and inspection system
under Article XXIV managed by the CCAMLR Commission rather
than states parties to CCAMLR. Reports of non-compliance are made
available to other CCAMLR members, however the prosecution of
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offenders is still at the discretion of the flag state and would depend
to a large extent on the provisions of the relevant flag state’s
implementing legislation if it is a party to CCAMLR.9

International Maritime Organisation (IMO) conventions on
marine environmental protection such as the 1972 London Dump-
ing Convention and its 1996 protocol and the 1973 International
Convention for the Prevention of Pollution from Ships (MARPOL)
rely on a combination of flag, port and coastal state jurisdiction
for their implementation. Under the 1996 protocol to the London
Dumping Convention, contracting parties are obliged to apply the
measures required to implement the protocol to all:

• vessels and aircraft registered in their territory or flying their
flags;

• vessels and aircraft loading in their territory the wastes or
other matter which are dumped or incinerated at sea; and

• vessels, aircraft and platforms or other man-made structures
believed to be engaged in dumping or incineration at sea in
areas within which they are entitled to exercise jurisdiction in
accordance with international law.10

In areas beyond national jurisdiction, however, contracting parties
are simply exhorted to cooperate in the development of procedures
for the effective application of the protocol in areas beyond the
jurisdiction of any state, including procedures for the reporting of
vessels and aircraft observed dumping or incinerating at sea in
contravention of the protocol.11 The MARPOL Convention con-
tains a similar amalgam of flag, port and coastal state enforcement
provisions with only flag state enforcement being possible beyond
national jurisdiction.

In the traditional areas of high seas jurisdiction such as piracy,
the slave trade and stateless vessels, there has been very little
development of cooperative enforcement regimes beyond national
jurisdiction, although some regional piracy patrols have been
established to monitor areas within national jurisdiction such as
the Straits of Malacca. Coastal states such as Australia have
preferred to legislate unilaterally to provide for enforcement of
piracy and other high seas provisions under the 1982 United
Nations LOSC.12 In the opinion of one writer, the establishment
of cooperative maritime patrols, possibly with the support or
direct involvement of regional navies, may have some utility in
reducing the incidence of piratical attacks but the most effective
solutions for coastal states lie in traditional policing methods
onshore, including investigation of possible links between piracy
and organised crime.13

The potential for multilateral regulation of other ocean uses
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beyond national jurisdiction is unlimited, however there are areas of
activity in which the advent of regulation can be predicted with
reasonable certainty. The International Sea Bed Authority is in the
course of preparing a draft mining code which will contain environ-
mental provisions. If deep seabed mining becomes a viable ocean
industry in the next century, compliance with those provisions may
need to be monitored by enforcement agents from states parties to
the LOSC. The declaration of marine protected areas beyond national
jurisdiction is a possible area of expansion under the 1972 World
Heritage Convention. Such a development could precipitate the need
for an international management structure including the provision
of maritime patrols from interested states parties. The increasing
incidence of humanitarian disasters, internal conflict and population
expansion has already led to an escalation in population movements
across ocean areas beyond national jurisdiction. The Italian Govern-
ment has recently submitted Draft Guidelines for the Prevention and
Suppression of Unsafe Practices Associated with the Trafficking or
Transport of Migrants by Sea for consideration by the Maritime
Safety Committee of the IMO.14 The guidelines encourage govern-
ments to conclude operational agreements adopting measures to
suppress and prevent unsafe practices associated with the trafficking
and transport of migrants by sea. At this stage, the guidelines do not
extend the traditional bases for jurisdiction in international waters
but rely on government powers in relation to their own flag vessels
and the rights of governments to adopt the necessary measures
in relation to stateless vessels or vessels flying more than one flag
of convenience where such vessels are bound for their coasts.
Recommended measures include the conduct of safety examinations
for suspected migrant vessels, ensuring the humanitarian handling of
the persons on board and the detention of unsafe vessels. Future
enforcement of such measures is likely to involve regional navies or
dedicated maritime security forces.

Basis for jurisdiction in international waters

The regulation of ocean areas beyond national jurisdiction begins
with the negotiation of a multilateral agreement between interested
states. This umbrella or framework agreement will normally provide
the basis for jurisdiction beyond national maritime boundaries,
however, the conclusion of such an agreement is only the first step
in the implementation of the regime. Some multilateral agreements
transfer the responsibility to states parties to negotiate subsidiary
implementing arrangements covering the practical aspects of surveil-
lance and monitoring on a regional or bilateral basis. In addition,
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many states will need to implement the treaty in their own legislation
before participating in cooperative enforcement. It is at these two
stages that the state has the opportunity to determine the extent of
its commitment to implementing the multilateral regime. Depending
on the priority accorded to particular regimes by states and the
enforcement capacity available, states may choose to make a limited
or phased commitment to the implementation of the regime. The
Niue Treaty is an instance where states have been unable or reluctant
to negotiate the network of subsidiary agreements necessary to
successfully implement the treaty.15

In most regimes which apply to areas beyond national juris-
diction, there is still a great emphasis on the role of the flag state.
In the 1988 Vienna Convention against Illicit Traffic in Narcotic
Drugs and Psychotropic Substances, the principal bases for juris-
diction are the nationality of the alleged offending vessel or the
consent of the flag state to apprehension of one of its vessels. The
UNIA gravitates further in the direction of a truly international
jurisdiction by allowing states parties, operating under the aus-
pices of a relevant regional fisheries management organisation
(RFMO), to board and inspect not only their own flag vessels but
also vessels of other flags in the high seas area covered by the
RFMO, whether or not the flag states of those vessels are parties
to the UNIA. Where there are clear grounds for suspecting a
violation, inspecting states still need to contact the flag state to
obtain its authorisation to proceed further with enforcement, but
if the flag state fails to take action and there are clear grounds
for believing that a serious violation has taken place, the inspect-
ing state may bring the vessel to port for further investigation.16

The necessity to obtain the flag state’s authorisation to enforce
counter-drug or fisheries protection regimes in international waters
adds an extra dimension of complexity and delay for navies and other
maritime security forces involved in enforcing such regimes. In remote
locations, delays imposed by the necessity to contact the flag state
may well jeopardise the capacity of an enforcement vessel to under-
take a successful apprehension. In the case of counter-drug operations
in international waters, some states with superior enforcement
resources have eliminated this hiatus in the enforcement procedure
by concluding standing agreements with other flag states which
authorise enforcement of the relevant law against their flag states’
vessels.17 Counter-drug operations conducted by the US Coastguard
in the Caribbean region are a case in point.18 Clearly effective
enforcement in areas beyond national jurisdiction will continue to
rely to a large extent on the development of regional infrastructure
to enforce the relevant regimes. There must also be strong national
incentives for such regional cooperation to occur, such as the gradual

JURISDICTIONAL ISSUES FOR NAVIES 185



extinction of a valuable fishery, the impact of drug trafficking, or an
influx of illegal immigrants on national security. The scourge of
piracy beyond national jurisdiction has attracted only limited prac-
tical intervention despite the long-established basis for international
jurisdiction under the LOSC and customary international law. A
possible rationale for the lack of multilateral cooperation to combat
piracy beyond national jurisdiction may be that its impact on national
security is more remote than many of the other activities subject to
high seas regulation.

Navies as enforcement agents

Navies are often viewed as the preferred agents for offshore
enforcement for a variety of reasons. Warships and ship-borne
helicopters have the capacity to operate at long range from shore
facilities supported by tankers and their personnel are trained in
a range of boarding procedures and the use of force to effect
apprehensions. Finally, the spectre of grey warships bearing down
on a drug runner or an illegal fishing vessel has traditionally been
regarded as a more powerful deterrent than a civil enforcement
vessel. For many navies, however, the law enforcement role is
ancillary to other primary functions such as preparation for
warfighting, the maintenance of maritime embargoes or the sup-
port of land forces. Warships deployed on law enforcement
operations may not be purpose built for the tasks involved and
may not always be available for diversion from other important
roles. Navies may even face constitutional obstacles to enforcing
national legislation against vessels of their own flag.19 The com-
prehensive enforcement of regimes beyond national jurisdiction
may well entail the development of regional maritime security
forces dedicated to these functions. Within Australia’s immediate
region, there is ample scope for the development of regional
maritime security forces to combat drug trafficking and maritime
terrorism in international waters and to regulate illegal fishing and
migrant flows on the high seas. Their establishment, however,
would entail substantial investment by regional states in capital
equipment and reliance on regional navies to conduct initial
training of enforcement personnel.

Aspects of enforcement beyond national jurisdiction

Navies involved in law enforcement operations both within and
beyond national jurisdiction focus on three key phases of enforce-
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ment; the identification and monitoring of suspect vessels, the
location and mode of apprehension and the delivery of the appre-
hended vessel and crew to port.

Location of apprehension

For navies engaged in enforcing domestic laws within national
jurisdiction, the international law doctrine of hot pursuit enables
them to extend the jurisdictional nexus onto the high seas pro-
vided contact is maintained with the suspect vessel.20 Likewise the
international law doctrine of constructive presence may enable
the apprehension of a mother ship on the high seas which directs
the illegal operations of other vessels within national jurisdiction.21

Beyond national jurisdiction, however, there is no provision for
continuous pursuit of vessels which contravene applicable inter-
national law and then regain the territorial sea of a third state.
The offender then comes within the jurisdiction of the third
state and normally must offend against the laws of that state
before apprehension by coastal state enforcement agents is possi-
ble. Some multilateral regimes beyond national jurisdiction have
partially overcome this lacuna in jurisdictional coverage by other
means. The UNIA enjoins port states to prohibit the landing and
transshipment of catch which has been taken in contravention of
regional conservation and management measures.22 In the case of
counter-drug operations beyond national jurisdiction, regional
intelligence networks may provide participating coastal states with
the opportunity to enforce their own anti-drug legislation when a
suspected offender enters their national jurisdiction. Article 9 of
the Vienna Convention exhorts states parties to establish and
maintain channels of communication between their competent
agencies and services to facilitate the secure and rapid exchange
of information concerning all aspects of offences. In the Rome
Convention on Maritime Terrorism, states parties are required to
take measures to establish their jurisdiction over defined offences
where the alleged offender is present in their territory, or extradite
the offender to another state party.23

Use of force

The use of force in law enforcement operations is the most
controversial issue confronted by navies. While the capacity to use
force is seen as a necessary attribute in the law enforcement role,
the level of force employed is contentious. Although direct fire
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may be regarded as appropriate in a counter-drug operation where
the suspected offenders are armed and the pursued ship is under
way, it is more likely to be considered excessive when apprehend-
ing an illegal fishing vessel. The UNIA provides that inspectors
should avoid the use of force except to the degree necessary to
ensure their safety or if obstructed in the execution of their
duties.24 Case law from the Prohibition era and the British/Scan-
dinavian Cod Wars of the 1960s criticised the use of direct fire
in fisheries enforcement operations.25

Counterposed against these judgements, however, is consider-
able state practice where states have sanctioned the use of direct
fire as a last resort to cause a vessel to stop, even in fisheries
apprehensions.26 In an attempt to forestall the need to use force,
navies have developed a battery of non-lethal alternatives such as
water cannon and propeller entrapment devices, together with the
usual escalatory warning signals using visual and auditory devices
and culminating with warning shots across the bows. The efficacy
of non-lethal alternatives such as propeller entrapment devices is
questionable in remote locations beyond national jurisdiction
where the disabling of vessels may jeopardise the safety of master
and crew.

The use of force by navies involved in apprehensions beyond
national jurisdiction, without domestic enabling legislation, is a
potential source of challenge to the legitimacy of an apprehension
in any subsequent prosecution.27 The extent to which the legisla-
tion should prescribe the modes of force to be used and the order
of escalation is not clear in most multilateral agreements. The
United Kingdom Criminal Justice (International Cooperation) Act
1990 which implements the 1988 Vienna Convention avoids the
dilemma by simply stating in schedule 3, paragraph 6 to section
20 of the Act that: ‘An enforcement officer may use reasonable
force, if necessary, in the performance of his functions’. It is then
left to the domestic tribunal charged with prosecuting the offender
to decide whether the force used in apprehending the pursued
vessel was excessive, if this issue is raised by the defence.

Commonality of enforcement procedures

In the arena of multilateral law enforcement beyond national
jurisdiction, equity demands that states harmonise their enforce-
ment procedures. In drafting regional implementing arrangements
and domestic legislation, contracting parties should strive for
consistent provisions in areas such as use of force, boarding
procedures, the rights of alleged offenders, and detention provis-
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ions. While some diversity is inevitable in enforcement procedures
by regional navies and prosecutions under different legal systems,
an attempt should be made to synchronise modalities of enforce-
ment and the level of penalties.

Delivery of vessels and offenders

Once an illegal fishing vessel or alleged drug offender is ap-
prehended beyond national jurisdiction, navies still retain
responsibility for delivering the vessel together with its master and
crew or the alleged offender to a responsible prosecution authority.
In the case of remote fisheries apprehensions, this may entail a
lengthy voyage through international waters and possibly through
the offshore zones of a third state. Implementing arrangements for
multilateral regimes should specify who controls the vessel during
the transit, measures which can be taken against a belligerent
master and crew, and the basis of liability for personal injury and
property damage to the vessel and its equipment during transit.
Depending on the location of the apprehension, an implementing
arrangement may also contain provision for contracting states
other than the apprehending state to receive and prosecute the
offender in their respective jurisdictions. Provision for the release
and bonding of illegal fishing vessels apprehended beyond national
jurisdiction, similar to those contained in national fisheries legis-
lation, will need to be developed under the UNIA. A requirement
for bonded vessels to be fitted with vessel monitoring equipment
could also become a feature of regional implementing arrange-
ments under the UNIA.

Subsequent litigation

Difficulties encountered in prosecuting illegal fishing vessels appre-
hended within a coastal state’s jurisdiction are a portent of the
obstacles which may attend the prosecution of a high seas offence.
The actions of enforcement personnel will be closely scrutinised
for their conformity with any applicable domestic and interna-
tional law, as will the legislative authority for a particular
apprehension. These factors together with the location of the
apprehension and the constitutional validity of naval involvement
in law enforcement operations may all form the bases for
challenges to the court’s jurisdiction once the case is heard. To
avoid abortive prosecutions, conventional international law instru-
ments and domestic implementing legislation relating to maritime
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law enforcement beyond national jurisdiction should contain
detailed provisions on boarding procedures, the use of force and
the delivery of apprehended vessels to port.28

Simultaneous enforcement of high seas regimes

Ideally a law enforcement operation beyond national jurisdiction
should be for a single purpose. Although the concept of simulta-
neous enforcement of regimes is superficially attractive as an
economy measure, detection and enforcement procedures may vary
considerably. A higher level of force and a more clandestine
approach to detection and boarding will often be apposite to a
drug offence whereas illegal fishermen are more likely to submit
to boarding without offering any opposition. The professional
expertise necessary to detect environmental offences may be more
appropriately deployed on a civil enforcement vessel which is also
conducting marine scientific research, rather than on a warship.
Simultaneous enforcement of multilateral regimes could also lead
to disputes among tasking agencies in prioritising apprehensions.

Conclusion

As ocean uses beyond national jurisdiction encroach on national
security, navies are more likely to be dispatched to enforce the
growing framework of applicable regimes. As yet, however, most
high seas regimes are embryonic in nature and require substantial
infrastructure development before they will become effective deter-
rents to illegal activities beyond national jurisdiction. The catalyst
for further development will be national interest rather than
altruism on the part of states or concern for the common heritage
of mankind. Regional cooperation in maritime surveillance and
cross-vesting of national jurisdiction within states’ offshore zones
may precede the policing of ocean areas beyond national jurisdic-
tion. The establishment of reciprocal enforcement regimes at
bilateral and regional levels will provide a body of practical
enforcement experience which navies can draw on in tackling law
enforcement beyond national jurisdiction. In the longer term,
however, states should consider whether multilateral maritime
security forces, funded by members with strong allegiances to
regional organisations, may be a more viable option for high seas
policing than navies diverted from their primary functions of
maintaining military security.
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16 Will the new science of
complexity subvert oceans
policy?
Roger Bradbury

THE NEW SCIENCE OF COMPLEXITY

The Telte it’s called. It’s miles wide, you see, at the entrance, but
later on it is split into two by the Hohenhörn bank; then it gets
shallow and very complicated, and ends as a mere tidal driblet
with another name. It’s just the sort of channel I should like to
worry into on a fine day or with an offshore wind. Alone, in thick
weather and a heavy sea, it would have been folly to attempt it,
except as a desperate resource. But, as I said, I knew at once that
Dollmann was proposing to run for it and guide me in . . .

We soon came to what I knew must be the beginning of the
Telte channel. All round you could hear the breakers on the sands,
though it was too thick to see them yet. As the water shoaled, the
sea of course got shorter and steeper. There was more wind—a
whole gale I should say.

I kept dead in the wake of the Medusa, but to my disgust I
found she was gaining on me very fast. Of course I had taken for
granted, when he said he would lead me in, that he would slow
down and keep close to me. He could easily have done so by
getting his men up to check the sheets or drop his peak. Instead of
that he was busting on for all he was worth. Once, in a
rain-squall, I lost sight of him altogether; got him faintly again,
but had enough to do with my own tiller not to want to be
peering through the scud after a runaway pilot. I was all right so
far, but we were fast approaching the worst part of the whole
passage, where the Hohenhörn bank blocks the road and the
channel divides . . . I knew perfectly well that what I should soon
see would be a wall of surf stretching right across and on both
sides. To feel one’s way in that sort of weather is impossible. You
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must know your way, or else have a pilot. I had one, but he was
playing his own game . . .

By the time I realised the danger it was far too late to turn
and hammer out to the open. I was deep in the bottleneck bight of
the sands, jammed on a lee shore, and a strong flood tide sweeping
me on . . .

Well, just as I foresaw, the wall of surf appeared clean across
the horizon, and curling back to shut me in, booming like thunder.
When I last saw the Medusa she seemed to be charging it like a
horse at a fence, and I took a rough bearing of her position by a
hurried glance at the compass . . . I kept on my bearing as well as
I could, but I was already out of the channel. I knew that by the
look of the water, and as we neared the bank I saw it was all
awash and without the vestige of an opening. I wasn’t going to
chuck her on to it without an effort; so, more by instinct than
with any particular hope, I put the helm down, meaning to work
her along the edge on the chance of spotting a way over. She was
buried at once by the beam sea, and the jib flew to blazes; but the
reefed stays’l stood, she recovered gamely, and I held on, though I
knew it could only be for a few minutes as the centreplate was up
and she made frightful leeway towards the bank.

I was half blinded by scud, but suddenly I noticed what looked
like a gap, behind a spit which curled out right ahead. I luffed still
more to clear this spit, but she couldn’t weather it. Before you
could say knife she was driving across it, bumped heavily, bucked
forward again, bumped again, and—ripped on in deeper water! I
can’t describe the next few minutes. I was in some sort of channel,
but a very narrow one, and the sea broke everywhere. I hadn’t
proper command either; for the rudder had crocked up somehow
at the last bump . . . It couldn’t last long, and finally we went
crash on to something and stopped there, grinding and banging. So
ended that little trip under a pilot.

So remarked Davies, Erskine Childers’ hero, in his turn-of-the-
century classic, The Riddle of the Sands, desperately making
passage to Cuxhaven through the labyrinth of sandbanks near the
mouth of the Elbe.1 But apart from being a fine piece of sea
writing, what does this passage tell us today?

Perhaps it neatly captures the central ideas of oceans gover-
nance and maritime strategy. Davies’ problems with the ocean are
ours today. He must assert control over the sea, and is always on
the edge of losing it. He is surrounded by the mind-numbing
complexity of the sea—a complexity made more awful by his
imperfect knowledge of it, for his charts are useless and he is, as
he says, ‘half blinded by scud’. It is a complexity that exists in
the large and the small—as much in the power of the storm as in
the critical fastenings of the rudder; a complexity where the details
matter as much as the grand scheme; a complexity born of the
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interaction between complex human needs and complex natural
systems—and which somehow needs to be instantly and compre-
hensively understood. He must find some strategy, some way
through. Above all, he must constantly weigh up the risks and
take chances.

This chapter attempts to tease out these parallels a little more,
not only to convince the reader why Davies’ problems are also
our problems, but also to take the argument an important step
further. If we begin to use the emerging knowledge of the sea to
provide contemporary solutions to these eternal problems, then
there is a prospect that we will radically transform the way we
think of the nature of oceans policy and hence oceans governance
and maritime strategy.

Our knowledge of the oceans is still a drop in the bucket

If we sail west from Davies’ beloved Wattenmeer out into the
North Sea, to that rugged rock called Helgoland, we will find one
of the oldest marine biology stations in the world, the Biologische
Anstalt Helgoland. And here, every day, in fair weather and foul,
for more than a hundred years, a scientist walks out to the end
of the jetty and takes a water sample from the full tidal stream
of the Helgoland Roads. In the biting snow of a midwinter’s gale,
she might even think that Davies had it easy. And she, and the
generations of scientists before her, might wonder if such a literal
drop in the bucket makes any difference at all to our knowledge
of the oceans.

Since that first sample was taken, many more have followed
all over the world. There has been an explosion of data, informa-
tion and knowledge about the oceans. With research ships, marine
stations, drifting buoys, aircraft and satellites, we have discovered
much. In this century we have discovered the greatest geographical
feature on the planet—the earth-girdling mid-oceanic ridge: with
mountains that dwarf Everest; with a length that makes the
Rockies or the Andes seem like mere chains of hills; with the
irrefutable evidence of plate tectonics and seafloor spreading
marked indelibly on it; and with whole new phyla of organisms
to add to the world’s biodiversity.

We now have huge data sets describing a huge range of ocean
phenomena. We now have national institutions to collect, store
and disseminate these data, and international protocols to share
them. We now have analytical tools to take that data and turn it
into useful information. We believe that we have the beginnings
of a scientific understanding of the oceans. We have a sketch,
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indeed, of the main physical and biological processes—the great
ocean currents, the major flows through the food chain—even if
we are frequently surprised by new phenomena that disturb or
overturn our comfortable assumptions.

But we need to remember that all this data, all this informa-
tion, all this understanding are, like those water samples on
Helgoland, just drops in the bucket. The ocean is truly, unimag-
inably vast.

And complex. We are only just beginning to grasp the com-
plexity. We may have added dramatically to our store of
fundamental data about the oceans—the observations of the states
of the many biophysical and socioeconomic variables. But the key
feature of the emerging sketch—the feature that even overshadows
the size of the problem—is its complexity, the staggering number
of critical dependencies and interactions among the huge number
of important variables.

We have been confronted by this complexity as we have begun
to grapple with the idea of the ecologically sustainable develop-
ment of the oceans. The ecologically sustainable development
process has forced us to stand back and look at the whole. It has
denied us the comfort of diving into some single-discipline issue,
as we try to balance the largely biophysical needs of the natural
system with the largely socioeconomic needs of the human system.
And as we go through these exercises we are continually
confronted by the complexity—to understand ocean circulation,
we must understand climate; to understand climate, we must
understand human activity, and so on.

Understanding complexity is changing science

By asking science to understand complex phenomena like the
oceans, society has forced science to change, to adapt, and to learn
some new ways of doing science. By asking science to change its
ways, society has also implicitly asked science to renegotiate its
contract with society. The surprising thing that is emerging from
this is that science has learned a dramatically new way of under-
standing complexity, and that this is now forcing that
renegotiation into new, uncharted waters.

Ever since the Renaissance, science has basically been refining
a single method of knowing the world. Regardless of whether it
is biology or physics, chemistry or geology, the scientific method
has been characterised by the search for the underlying simplicity
of the world by reducing the manifest complexity of the observed
whole into more manageable, simpler, and more fundamental
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parts. So successful has this method been, that it is usually called
the scientific method, as if to confirm that there can be only the
one.

Those more difficult phenomena that could not be handled
satisfactorily in this way were more or less stigmatised as too
complex, strange, rogue or weird and were left on the shelf
for another day. Thus many messy physical phenomena, and
particularly many biological phenomena, and especially most
socioeconomic phenomena, were considered refractory to the sci-
entific method, and by implication were not the proper concern
of scientists at all. They were handled by other methods: historical,
narrative, ideological, rhetorical, philosophical and so on.

But science is not a method, it is a state of knowing. And in
recent years it has responded to the need to know such phenomena
as oceans or ecosystems, immune systems or economies with their
messiness, fuzziness, incompleteness, novelty, surprise, adapta-
tion—in short, with their irreducible and contingent complexity.
It has developed a wide range of tools not only for acquiring the
data about such systems, but also for analysing and visualising
them. These tools are usually computer-intensive and rejoice in
such techno-names as adaptive game theory, simulated annealing,
neural nets, fuzzy logic, genetic algorithms, cellular automata, spin
glasses and agent-based modelling.

Together with the tools has come an approach, called complex
systems theory, which offers a qualitatively new way of doing
science.2 Where traditional science sees the search for simplicity
and natural law as the goal, the new theory sees the search for
emergent structures and dynamics. Where the old science gives
primacy to testing hypotheses, the new encourages generating
them. Where the old demands objectivity and the separation of
observer and observed, the new sees no such distinction, encour-
aging interaction and recursion between them. The new science of
complex systems tries to build exploratory tools, where the old
constructs predictive ones.

The approach of complex systems theory, though, is ineffably
scientific. It is not some woolly ‘anything goes since everything is
relative’ belief system. While it does say there may not be simple
answers to the way the world is, it does not say any answer is
as good as any other. While it does say that we may not yet have
the right answers, it also says that many answers—non-scientific
answers—are just plain wrong. On all those issues it is as
one with traditional science. It fully acknowledges its scientific
patrimony.

But this is a lot more than society asked for. All it really wanted
was for science to repeat its trick of understanding simple systems,
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such as the motions of the planets or the workings of levers, with
a similar sort of understanding for complex systems. We have had
300 years to get used to Galileo’s first scientific revolution, and
we have got comfortable with the utility of that knowledge
and the technological advances that have come with it. Despite
the grandeur of their conceptions, the Apollo man-on-the-moon
program was just the technological extension of Newton’s reduc-
tionist physics, and the human genome project and genetic
engineering are likewise no more than technological extensions of
Mendel’s reductionist genetics.

Instead of that comfortable, practical and confinable sort of
science, society has got a revolution instead. And revolutions are
uncomfortable, impractical and, often, uncontainable.

Complex systems theory is not at all like Galileo’s science. It
is, at the present time, a rapidly evolving bunch of tools and
a rapidly evolving bunch of ideas, each stimulating the other. But
it comes as a set. And herein lies the problem for oceans gover-
nance and maritime strategy. Our scientific understanding of the
oceans, as it responds to the complexity of ocean phenomena, will
fast become dependent on the tools of complex systems theory,
and so will increasingly come under the sway of the ideas of that
theory.

The new science will change the idea of policy

Society has renegotiated its contract with science before, but
always from a position of strength, dictating the terms as the
needs of society changed.3 The science of the Renaissance,
an extension of medieval philosophy, was seen as a bolster for
theology and the established order. By the time of the Enlighten-
ment, the power, particularly of physics and chemistry, to control
the world through technology led to the creation of a new
contract. Henceforth science was to have a special place in the
culture provided that it stuck to its role as the cauldron of
technology. This situation was reinforced through the Industrial
Revolution and further strengthened in this century.

However, the fruits of science are not only offered to society
through technology, but also through policy. Today science pro-
vides a powerful stream of evidence about the state of the world
into the policy process—data, information, knowledge—but not
ideas, or at least not scientific ideas about the nature of policy
itself.

Complex systems theory promises to overturn all this. The
evidence it will increasingly be able to provide into the policy
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process cannot be assimilated without embracing the approach
itself, since the theory makes no distinction between subject and
object, observer and observed. This is what we mean when we
say that the tools, results and approach of complex systems theory
come as a set.

In a sense, the results of complex systems theory—the results
that are so powerfully informing about the world that they will
be irresistible to policy makers—are a Trojan horse. They carry
with them a subversive new scientific way of understanding the
world.

Once in the ocean policy arena, these ideas will meet little
resistance, for the ideas will find a rich, complex but naive
environment in which to grow. Ocean policy is a new field without
the inertia that comes from years of development and tradition—
‘that’s the way we do things round here’. They will be as easily
applied to the emergence of the law of the sea regime as to the
emergence of stability in ecosystems. They will see the similarities
between the adaptation of the policies guiding the Convention for
the Conservation of Antarctic Marine Living Resources and the
adaptation of ballast water species to new environments. They
will see in the hierarchy of ocean law and treaties, such as
embedded in the United Nations Law of the Sea Convention
(LOSC), a strong similarity with the hierarchy of ocean currents
embedded in the global circulation. They will note the novelty of
human behaviour, such as the Brent Spar episode, and compare
it to novel oceanic phenomena, such as the breakdown of
the Larsen ice-shelf. They will see the resilience of human
organisations, such as the Rio and Kyoto conferences, and think
of the resilience of natural populations, such as the recovery of
the great whales. They will liken the expression of individuality-
within-generality, as seen in the Regional Seas Agreements of, say,
the Mediterranean and the South China Sea, to the expression of
the same phenomenon of difference embedded in similarity to be
seen in the ocean’s great western boundary currents. They will
seize on the rich historicity of LOSC, the way its present state
depends on the peculiarities of its history—think of the cannon
range of ancient men-o-war determining modern territorial seas—
and compare it to the historicity of ecosystems—say, polar bears
only in the Arctic and penguins only in the Antarctic.

These new ideas, in short, will start to work on oceans policy
as well as for it. The ideas of oceans policy will become one more
input to a new, more complex, scientific understanding of the
oceans.

We will get an oceans policy, and the ideas of oceans governance
that flow from it, come what may. But it will not be just a
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landlubbers’ policy writ large. If it is to be evidence-based (and it is
almost inconceivable today that it would not be), then science will
be there with its data, information and knowledge. And if science is
there, then complex systems theory, for the reasons argued above,
bids fair to be there. And if that is the case, the result will be, like
any good complex system, emergent, novel, resilient, adaptive and
very, very interesting.

We shall have, as George Herbert said: ‘Fine nets and strata-
gems to catch us in, Bibles laid open, millions of surprises . . .’
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17 Oceanography’s contribution
to oceans management
Andrew Forbes

OCEANOGRAPHY’S CONTRIBUTION TO OCEANS MANAGEMENT

The ocean commons are orders of magnitude larger than terrestrial
commons. Even the largest common land, Antarctica, is tiny
compared to the area of the oceans, yet we have difficulty collec-
tively managing even that territory. We aspire to manage the
oceans, but there is no single or collective convention, treaty or
agreement on which we can confidently model oceans governance.

The physical scale, although daunting, should not, and is not,
preventing individuals, institutions and governments from tackling
the problem. Why? Because there is a critical mass of people who
care about our oceans, some for conservation or preservation,
some for natural resource extraction, some for commerce, recre-
ation or defence. Others value the oceans in the realisation that
they still contain the key to understanding the present climate
variability, and possibly predicting future climate trends.

In order to manage the largest, most complex habitat on the
planet, we clearly need to progress beyond our rudimentary
knowledge of the role that the oceans play in our existence. Walter
Munk, renowned Scripps oceanographer, notes, ‘the oceans are
not only the largest reservoir of heat on earth, they are also a
reservoir of ignorance’.

Of course, we cannot afford to postpone active management
and governance of the oceans until we understand all physical,
chemical and biological processes in the oceans. Neither can we
wait until all the oceans are mapped, both in the water column
and on the seabed, to distinguish robust ecosystems from fragile,
ocean forests from ocean deserts. Future discoveries about how
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the oceans work may reveal, in hindsight, that today’s manage-
ment strategies were too conservative. Better that than discovering
that we were too liberal and initiated an irreversible degradation
of the oceans.

We must pursue knowledge of the oceans in parallel with
pursuing responsible governance.

Oceanographic research—informing decisions

What form does oceanographic research take, and how can it be
interfaced with and contribute to informing decisions of manage-
ment and governance? Until 1957, the International Geophysical
Year, there were no coordinated international oceanographic
expeditions. Institutions acted independently in investigating ocean
phenomena, and it is remarkable that basin-scale circulation
was deduced by only a handful of pioneering researchers who
possessed, by today’s standards, simple instruments and very
modest funds.

Once a basic understanding of patterns of large-scale ocean
circulation was gained, processes that had been studied in isolation
on local scales started to find their place in the bigger picture.
Vertical overturning, for example, of the water column in winter
at high latitudes was recognised as being vital to understanding
global circulation. Deep-water hydrographic surveys contributed
greatly to our understanding of pathways of circulation in the
interior of the ocean and established the opportunities and con-
straints for waters to exchange properties within and between
basins.

The history of ocean observations is essentially a century of
under-sampling, dictated by the extreme difficulty of synoptically
sampling a medium that threatens to corrode, batter and drown
the naive researcher, and severely tests the resources, resolve and
ingenuity of even the experienced. Despite these difficulties, global
oceanographic data sets have been assembled which incorporate
historical observations stretching back 50 years in many cases.
These have formed the basis of the average or mean field of ocean
properties that provide the baseline or background against which
we now measure ocean variability.

New techniques, many of them using satellite sensors, have
evolved in the last 20 years that are starting to fill gaps in the
sparsely sampled oceans. Global data sets are now more nearly
synoptic, with repeat cycles of ten days or so now common in
polar orbiting satellites. The high-resolution microwave and infra-
red sensors carried by satellites have also revealed a level of
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complexity that was unknown to traditional oceanographers using
conventional ship-based instruments.

We now know that the Gulf Stream is more than just a river
in the ocean. Infrared imagery has revealed filaments and eddies,
diverging and coalescing streams that place greater demands on
physicists to understand the processes involved, and on mathema-
ticians to model and predict their behaviour. The Leeuwin Current
of Western Australia, long thought to be a simple poleward
boundary current, has similarly been exposed by satellite imagery
as an episodic, highly variable, meandering current, with a com-
panion equatorward countercurrent that was discovered only
recently.

In terms of oceans management and governance, how much of
this complexity do we need to understand to provide scientific
advice to policy makers? The answer probably depends on whether
you are considering living or non-living marine resources. For
commerce, defence, petroleum or minerals extraction, the level of
detailed understanding required to inform policy is different than
for living marine resources.

In Chapter 16, Roger Bradbury referred to the revelation of
the discovery and mapping of mid-ocean ridges. These effectively
divide the ocean basins into sub-basins, limiting exchange of deep
and abyssal waters. More recently, declassification of military
satellite gravity data has revealed thousands of previously
unknown seamounts in the remote areas of the South Atlantic,
Pacific, Indian and Southern Oceans. These data, when combined
with satellite altimeter data (the sea surface bulges above a trough
and dips above a seamount) have greatly increased our knowledge
of seafloor features. These seamounts are likely to attract minerals
and fisheries exploration, and thus will require additional oceans
management and governance consideration. Further research is
clearly needed to map and quantify their potential for natural
resources, before a sensible international seamount governance
policy can be framed.

Marine life, migratory species in particular, does not recognise
national boundaries. Habitat boundaries do not coincide with
political boundaries. So, managing a fishery in one jurisdiction
will not guarantee its survival in another. This is what is called
the downstream effect. Since the oceans are constantly in motion,
what one nation does to exploit or conserve a species in its own
waters or exclusive economic zone (EEZ) affects downstream
another nation’s marine living resources.

Ocean currents link nations’ EEZs even though they may be
many thousands of kilometres apart. Oceans governance policy
makers recognise this and need specific scientific information to
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help manage the interdependencies with distant neighbours.
Oceanographers can contribute valuable knowledge of the rates
of diffusion, advection, transport and mixing of properties such
as heat, salt, nutrients, contaminants and particulates. Currents
carry pollutants just as easily as nutrients, so ultimately a good
neighbour policy must prevail, not only to avoid jurisdictional
arguments but also to protect the oceans and their inhabitants.

National oceans policy—integrated stewardship

At the time of the conference on which this book is based the
government had not yet released Australia’s oceans policy. It is
imminent, however, and an issues paper will be released and public
comment will be sought in a final round of consultation before
the policy is released. Australia is unique in being so close to
declaring her oceans policy. The United States of America, Canada
and Korea are also making progress towards their own national
oceans policy, and will follow Australia in making these known.
Other countries have sectoral policies for oceans management,
which may well be broadened to form the basis for national
policies.

Australia’s oceans policy will be the result of consultation with
industry, stakeholders, both private and public, and with the
scientific community. The marine research community (including
Commonwealth Scientific and Industrial Research Organisation
oceanographers, fisheries biologists and resource managers) has
contributed to the formulation of oceans policy in specific sectors,
including: multiple use management of the EEZ; coastal waters;
petroleum; and climate, which seems to epitomise the approach
that I have been advocating here. It is vital that scientific knowl-
edge and analysis be incorporated in framing such policies.

Australia’s oceans policy’s likely goals are to:

• exercise and protect Australia’s rights and jurisdiction over
offshore areas and offshore resources;

• understand, monitor and conserve Australia’s marine biological
diversity, the ocean environment and its resources, and ensure
that ocean uses are ecologically sustainable;

• promote economic development through ecologically sustain-
able marine industries;

• accommodate identified and agreed community interests, needs
and responsibilities; and

• improve and use our expertise and capabilities in ocean-related
management, science, technology and engineering.
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Understanding the oceans is seen as a key component of
developing and implementing Australia’s oceans policy. The issues
paper proposes to:

• continue support for strategic, baseline and targeted research
into ecologically sustainable resource exploitation and
improved environmental management for fisheries, offshore
petroleum and offshore minerals; and

• to provide support for strategic surveys within our EEZ and
adjacent waters and progressive improvement in the level of
information on biological diversity and marine ecosystem struc-
ture and function.

Proposed actions to support these directions include estab-
lishment of the Australian Oceanographic Observing System to
improve the collection and management of weather, climate and
related observations from the ocean.

International oceans management—beyond the EEZ

National oceans policies of most if not all countries will undoubt-
edly focus on resources and jurisdictions out to the limits of the
EEZ and Claimed Continental Shelf. This is where stewardship
will transition into collective or joint oceans governance. These
ocean commons will require thoughtful, informed consideration
of resource management if the world is to benefit from their
shared use. The oceans must benefit too, and the marine and
oceanographic research required to support collective use will
often be multinational or international programs.

Australia’s ocean research leadership

Australia is a leading partner in many international oceanographic
research programs which underpin policy formulation for oceans
governance.

The World Ocean Circulation Experiment finished its field
phase a few years ago, and is now deeply involved in analysis and
interpretation. It is the largest joint oceanographic survey for 30
years and involved research ships from at least a dozen nations
who contributed trans-oceanic meridional and zonal sections in
all the major ocean basins, over a period of about three years.
Australia’s ships and oceanographers formed the backbone of the
southern high latitude surveys, and are thus in a strong position
to advise on southern oceans management beyond the EEZ.
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The Global Ocean Observing System (GOOS) is a future
international cooperative program that will provide routine mon-
itoring of the oceans using a multi-nation multi-sensor suite of
conventional and emerging technologies. Australia also has a
national GOOS plan embedded in the main program, which will
provide for the first time to the marine science community an
ocean time series analogue of the World Meteorological
Organisation’s global network of weather stations. GOOS will rely
heavily on cooperative efforts of many nations, since it is not
centrally funded. GOOS typifies the current model of how global
research programs will be funded and must operate. This will
continue until and unless a majority of developed nations realise
that, in order to manage and govern the shared use of the oceans,
they must make a significantly increased investment in acquiring
scientific knowledge of the oceans. It comes down to dollars and
(common) sense.
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18 Oceans governance—the
global challenge for the
new century
Sam Bateman

THE GLOBAL CHALLENGE FOR THE NEW CENTURY

This chapter reflects the outcomes of the concluding session of
the Oceans Governance and Maritime Strategy conference. This
session took the form of a panel discussion involving the four
overseas speakers at the conference (Professor Edward Miles,
Professor Choon Kun Lee, Professor Ji Guoxing and Dr Mark
Valencia), and Mr John Gillies representing the Portfolio Marine
Group of Environment Australia. The aim of the session was to
identify key issues that had emerged from the conference and
potential challenges for the international community, and Australia
in particular, in the new century. Several major themes emerged
during the session:

• the particular challenge for Australia in assuming a leadership
role in oceans governance, particularly in the Indian and South
Pacific Oceans;

• the challenge for oceans governance arising from ‘creeping’ and
‘thickening’ jurisdiction with many countries seeking to exploit
‘grey areas’ in the law of the sea and enlarge their rights over
maritime zones;

• the challenge for international fisheries management with the
general state of global fish stocks and the particular difficulties
that are being encountered with achieving effective cooperation
for the management of fisheries in the Asia–Pacific region; and

• the implications of these issues for maritime strategy and the
challenge for navies, in particular, in adapting to the new
operating environment, especially with regard to promoting
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maritime cooperation, establishing oceans governance regimes
and enforcing law and order at sea.

Australia’s role

Professor Miles issued a strong call for Australia to play a more
active role in oceans governance in the Pacific and Indian Oceans.
He acknowledged the part that Australia had played during the
last 20 years or so in building regimes for oceans governance.
This had included active participation in the development of the
1982 United Nations (UN) Law of the Sea Convention (LOSC),
and more recently, the negotiation of the Part XI Implementing
Agreement that had resolved the difficulties that some developed
countries, particularly the United States, had had with the seabed
mining regime in Part XI of the LOSC. Australia and New Zealand
had also been active in the development of the 1995 UN Agree-
ment on Straddling Fish Stocks and Highly Migratory Fish Stocks
that enhances the international law applicable to the management
of fisheries beyond national jurisdiction, as well as in the range
of measures in the South Pacific to preserve and protect the marine
environment and manage regional fisheries.

Discussion by the panel suggested, however, grounds for crit-
icism of some lack of ‘follow-through’ by Australia. While
Australia has been very active in promoting and developing inter-
national conventions, regional treaties and arrangements in oceans
management, some panellists thought that Australia had been
rather less energetic with following through on the implementation
of these agreements. Regardless of whether or not this criticism
is well founded, there is now a challenge for Australia to play a
proactive role in assisting with the implementation of existing
agreements (some of which are not widely adopted in the region),
as well as in continuing to play an active part in designing new
regimes for oceans governance.

Professor Miles noted that the implementation of existing
agreements included both practical implementation with compli-
ance and enforcement of treaty provisions, as well as legal
implementation with the wider ratification of international con-
ventions and their incorporation into national legislation. These
were all areas where many regional countries lacked the required
capacity to implement international treaties and thus some of these
treaties were ‘falling short’ in achieving their desired objectives.

This potential leadership role for Australia was specifically
recognised in the oceans policy discussion paper released during
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the conference. That paper identified that challenges existed for
Australia to:

• ensure that existing international oceans management regimes
are effectively implemented; and

• continue to provide leadership in ensuring that future regimes
meet Australia’s requirements for responsible ocean manage-
ment.1

It was a striking coincidence that the public discussion paper
on Australia’s Oceans Policy was released during the conference.2

This paper, the result of a lot of effort within the Commonwealth
Government over recent years,3 is an important step towards a
new coordinated national approach to the management of one of
the largest marine jurisdictions in the world and the extensive
interests that Australia has in its surrounding oceans. Of most
significance for the themes of the conference and this book, the
Oceans Policy discussion paper included a section on protecting
the national interest, with sub-sections on defence, international,
and surveillance and enforcement.

Significant implications of oceans policy lie at the international
level. Australia is part of a region that depends heavily upon the
sea for foodstuffs, for trade and longer term economic prosperity,
but many regional countries lack the capacity to manage their
maritime interests effectively. They lack the capability to contrib-
ute usefully to the management of the oceans that are a common
interest of all regional countries. As suggested by several panellists,
scope exists for Australia to project itself into the Asia–Pacific
region as a major maritime nation with extensive maritime inter-
ests and considerable skills and expertise in ocean law, policy and
management, as well as in marine science and technology. It
was useful therefore that the Oceans Policy discussion paper
recognised the challenge for Australia to play a leadership role in
these areas:

In particular, Australia has the capacity and the direct interest to
take a regional leadership position in the western Pacific, the
Indian Ocean and the Southern Ocean, to establish observing
systems of regional interest and to promote international
management and research programs.4

Jurisdictional issues

The panel referred to the difficulties that arise from disputes over
offshore jurisdiction and the problems associated with some
coastal states seeking to expand their jurisdiction over offshore
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areas. This can involve these states trying to regulate a wider range
of activities within their prescribed zones beyond that recognised
under customary international law (this trend is sometimes
referred to as ‘thickening jurisdiction’). Alternatively, a coastal
state may try to expand the geographical reach of its jurisdiction
applicable to a particular law of the sea zone (referred to as
‘creeping jurisdiction’).5 An example of ‘thickening jurisdiction’
would be a country seeking to restrict innocent passage of foreign
warships in the territorial sea, while an example of ‘creeping
jurisdiction’ would be the excessive use of straight baselines or
historic bays to extend the limits of the territorial sea and the
exclusive economic zone (EEZ).6 No ‘roll-back’ of these excessive
maritime claims appears likely in the foreseeable future and while
such claims exist, there is a destabilising element in regional
stability and an ongoing risk of conflict.

While oceans governance generally will be a major challenge
for the international community in the new century, a particular
challenge lies in resolving the various jurisdictional problems that
exist and achieving a more effective cooperative approach to
oceans governance than exists at present. Without this approach,
disorder prevails in many maritime areas of the world with
over-fishing, widespread criminal activities at sea, unsafe shipping,
pollution, the degradation of marine habitats and the lack of
effective marine safety services.

The number of areas of uncertainty (‘grey areas’), where ambi-
guity exists and subjective judgment could be required also
complicates marine jurisdiction in the law of the sea. These include
the principles for determining whether or not a particular island
or islet generates an EEZ; or whether a particular stretch of coast
is ‘deeply indented and cut into or if there is a fringe of islands
along the coast in its immediate vicinity’ such that straight base-
lines can be used in accordance with LOSC Article 7. Several
claims in recent years, including the system of straight baselines
adopted by some regional countries, suggest the proclivity of
countries to exploit any areas of uncertainty or ambiguity in the
law of the sea to their own advantage.

LOSC provided for significantly increased coastal state juris-
diction and responsibility through the establishment of the EEZ
regime, the extension of the limits of the territorial sea to
12 nautical miles and acceptance of the regime of the archipelagic
state. The expectation was that the EEZ regime, in particular,
would improve standards of marine environmental management
and enhance the protection and preservation of the marine envi-
ronment. Unfortunately this has not been the outcome and a
‘beggar thy neighbour’ attitude is still apparent in oceans man-
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agement. Despite the hortatory principles of LOSC, countries are
not yet recognising that marine resources and environments
are better managed on the basis of ecosystems7 rather than on the
basis of national boundaries and sovereign rights. As Lawrence
Juda has noted, ‘[T]he reality is that EEZs, while politically
desirable from the perspective of coastal States, are not congruent
with the natural and ecological divisions of ocean space’.8

In many ways the ‘tragedy of the commons’ still exists whereby
countries, motivated by considerations of sovereignty and inde-
pendence, are acting in their own self-interest and creating a
situation in which all lose.9 Professor Miles noted the lack of
transparency of what coastal states are doing to fulfil their obli-
gations with regard to managing their marine jurisdictions, the
lack of systematic monitoring of performance and that the record
of some coastal states with oceans management is ‘appalling’. He
also observed that, while Part XIV of LOSC requires countries to
cooperate to promote the development and transfer of marine
science and marine technology, so far this part of LOSC had been
‘symbolic’ only.

Professor Miles also noted the problems that have been encoun-
tered in recent years with the movement by sea of nuclear waste
through the Asia–Pacific region. He thought that this movement
would inevitably increase. The more frequent shipment of nuclear
waste would be a consequence of the greater use of nuclear energy
to replace the diminishing stock of fossil fuels. He also foresaw
the possibility of deep ocean dumping of nuclear waste as really
the only feasible means of disposing of this material. These are
all challenges for oceans governance.

Fishing

The panel mentioned the challenge of achieving a more effective
approach to international fisheries management. The management
of fisheries outside areas of national jurisdiction remains the most
problematic area of oceans governance and, as one panelist sug-
gested, fisheries management is at the ‘heart’ of every ocean
management regime. Fisheries management has been the ‘unfin-
ished business’ of LOSC, particularly with regard to ‘straddling
stocks’ that are partly within the jurisdiction of one or more
coastal states and partly on the high seas, and ‘highly migratory
stocks’ that move from one jurisdiction to another.

In the face of over-capitalisation in size of the world fishing
fleet, widespread illegal fishing and the decimation of many of the
most important stocks of eating fish, the freedom to fish has been
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clearly and without qualification removed from the freedom of
the high seas. The situation with fishing generally is a pessimistic
one. The pressure on global fish stocks comes from all directions,
but particularly from the ever-growing world population and the
increased scarcity of the resource itself. It is apparent that the
necessary increase in fish catches to maintain the protein levels in
human consumption previously provided from eating fish is not
going to occur.

The situation with fishing in the Asia–Pacific region is partic-
ularly serious. Most East Asian countries have a high dependence
on fish and related marine products as a source of protein. More
than half of the world’s fish are caught and bred in Asian waters
and slightly more than half are consumed in the region.10 Apart
from the importance of subsistence fishing and domestic market
supply, many East Asian countries also look to the living resources
of their EEZs as an important source of export income, and some
are leading distant water fishing nations (DWFNs) fishing for both
the domestic and export markets. Fish and fishing are important
political issues in the region and fisheries management and access
arrangements are major factors in regional relations. The principal
DWFNs of Japan, South Korea, Taiwan and Thailand are partic-
ularly affected by tighter access controls by coastal states and
international arrangements to control straddling stocks and highly
migratory species, including on the high seas. Also, China is now
an emerging DWFN with the level of Chinese longline fishing
activity in the Western and Central Pacific increasing over the last
decade.

While shared stocks and fishing grounds create some common-
ality of interest, they also present a potential source of tension,
particularly when jurisdictional problems and resource access
issues are present. Incidents have occurred in the region when
fishing boats, particularly Thai vessels, have been fired upon or
even sunk.11 It is not unusual for fishing vessels to be escorted by
naval vessels when undertaking fishing operations in disputed
waters and this situation poses the risk of direct confrontation
between the naval forces of regional countries.

The 1994 UN Agreement on Straddling Fish Stocks and Highly
Migratory Stocks represents good progress towards resolving some
of the ‘unfinished business’ of LOSC, but it may be some time
before this agreement enters into force.12 Particular challenges for
oceans governance lie in implementing the regional organisations
and arrangements provided for in this treaty and effectively enforc-
ing its provisions. While the flag states of fishing vessels have the
lead role in the enforcement process, the agreement also provides
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for cooperative action on the high seas to enforce its provisions
in circumstances when flag state enforcement is ineffective.

Implications for navies

The chapters in this book demonstrate the profound changes that
have occurred in recent decades in the operating environment of
navies. The naval operating environment is now much more
regulated by new regimes of oceans governance than it was
previously. It is incumbent upon navies to identify the implications
of these new regimes for naval operations, including the role that
navies will have in the enforcement of the regimes. In the past,
navies have tended to see these non-warfighting missions as
detracting from their ‘core’ business but it is not a ‘zero-sum’
game and navies may have to accept new roles, particularly in
high seas enforcement, without any reduced emphasis on their
primary warfighting missions. These new roles could lead to new
types of naval vessel, such as long-range, high-endurance, air-
capable, patrol vessels, possibly operated cooperatively by two or
more countries or on a regional basis.

The new regimes of oceans governance at the global and
regional levels, as well as oceans policy at a national level, are
important inputs to maritime strategy. The significance of national
oceans policy in the context of the themes of this book cannot be
overstated. Oceans policy sets out a strategy for maximising
economic, social and political benefits from the oceans and is the
basis of both oceans governance and maritime strategy. If one
eschews a purely military concept of maritime strategy then in
many ways a comprehensive oceans policy, establishing a devel-
opment and management regime for national maritime interests,
constitutes a large element of maritime strategy.

Two main implications for navies flow out of consideration of
the challenge of oceans governance. The first is the role of navies
in contributing to more effective oceans governance and promoting
maritime cooperation, and the second is the greater priority now
to be attached to the protection of offshore areas and resources
both in national areas of maritime jurisdiction and possibly on
the high seas. This protection is an integral component of national
security. In Australia’s case, the importance of the oceans is
recognised in the discussion paper on Australia’s Oceans Policy:

Oceans define Australia’s geography and are critical to our security.
They link us with our trading partners, provide resources and
wealth and offer a defence against possible aggression.13
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Conclusion

In view mainly of increased awareness of the importance of the
oceans to the global ecosystem and the contribution of marine
resources to energy and food security, future global security is
largely dependent on effective management of the world’s oceans.
This is a complex task that requires the solution of major prob-
lems, such as territorial disputes that threaten peace and security,
global climate change, illegal and excessive fishing, pollution, drug
smuggling, congested shipping lanes, sub-standard ships, illegal
migration, and piracy. These problems will only be addressed by
increased cooperation based on sound knowledge, information
sharing, increased awareness that problems actually exist, and the
development of appropriate legal and management regimes.

The need to manage the oceans and their resources more
effectively, and in a way that protects the interests of future
generations, is leading to new regimes for oceans governance and
greater controls over the activities that can legitimately be under-
taken at sea. The resultant regimes, applying for example to
fishing, marine biodiversity and marine pollution, are often
contrary to traditional management approaches that were based
largely on the freedom of the seas. There are major implications
of these regimes for the way that navies do their business, includ-
ing the likelihood of new restrictions on freedoms and rights of
navigation.

Some of the maritime strategic implications of these new
approaches are readily apparent in terms of both cause and effect.
A significant cause of the new regimes is the need to reduce the
risks of conflict arising from the many unresolved problems of the
oceans, particularly those related to jurisdictional disputes and
conflicts of interest over different uses of the sea. These problems
will only be solved by increased cooperation based on sound
knowledge, information-sharing, increased awareness and the
development of appropriate legal and management regimes. An
effect then of the new regimes is the need for new management
arrangements and infrastructure, as well as higher levels of
surveillance, enforcement and control over ocean space. These will
be achieved both on a national basis and through cooperative
arrangements with friends and neighbours. Inevitably there will
be implications for the role of navies. In their role as the funda-
mental maritime security agency of government, navies cannot
escape the impact of the revolution that is occurring with oceans
governance.

Oceans Governance and Maritime Strategy was a timely con-
ference occurring at a time when increased attention was being
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focused on the needs of oceans management both at the national
and international levels. The international community and indi-
vidual nations are paying increased attention to the needs of
oceans governance. This is in response to the jurisdictional revo-
lution in the law of the sea reflected in LOSC, the expansion of
economic activities at sea, increased concern for the health of the
world’s oceans, and awareness of the importance of ecologically
sustainable development. The issues involved are particularly
important for Australia and with the advent of Australia’s Oceans
Policy, Australia is now on the threshold of a new era of recog-
nition of the full significance of the oceans to the future security
of Australia.
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